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Foreword

he fundamental purpose of most of the Com-

mission activities described in this annual

report is first, to assist those in need of help
and second, to apply the lessons learned in these ac-
tivities more widely to the service system through
recommendations for changes in policies and prac-
tices, laws and regulations, as appropriate.

The Commission recognizes that, as the service sys-
tems continue to evolve, an increasing number of
people who once would have been served in institu-
tions or highly regulated supervised facilities with
24 hour staffing are now living in the community
with a lower level of supervision, service, and sup-
ports. With their greater independence, the safeguard
for their well-being often rests to a large extent in
the hands of aides, case managers, and other itiner-
ant staff. As the roles of these staff evolve, from re-
sponsibility for ongoing supervision to a more at-
tenuated level of support, so too will their need for
continual training. Rather than depend on a brief
period of initial orientation and training and on vo-
luminous policy and procedure manuals, teaching
and learning will need to be made an ongoing pro-
cess. Rather than teaching rules and regulations alone,
teaching will need to emphasize the judgment to be
exercised by these staff in balancing the values of
independence and autonomy with the responsibility
for timely intervention to prevent serious harm.

It has always been a practice of the Commission to
write reports about its investigations and studies, to
summarize them in our newsletter and annual re-
port, and to disseminate them widely within the ser-
vice system. The intent behind this practice is to
provide a reviewable record for reflection and learn-
ing, to capture the “teachable moment” for the ben-
efit of those who work in the service system and
those who are served by it. Few things provide the
Commission and its staff more satisfaction than learn-
ing how these reports have been used as teaching
tools at facilities and programs to localize the les-
sons learned. The reader response to the survey cards
accompanying last year’s annual report affirmed the
value that our readers also place upon these reports
and case studies in their own process of critical self-
examination of the programs and services with which
they are involved.

loilbari /2

In the past year, the Commission has developed an
additional and new method for sharing these “teach-
able moments” with provider agencies through the
wide dissemination of brief case studies entitled
“Could This Happen in Your Program?” Drawn from
the case files of complaints, site visits, and investiga-
tions by the Commission staff, these vignettes are
intended to provoke reflection, discussion and criti-
cal self-examination by staff at all levels of the service
system.

The need to seize these “teachable moments™ has
never been greater. Through the vehicle of these case
studies, as with its other reports and publications
described in this annual report, the Commission
hopes to contribute what we are learning from our
oversight activities to assist those on the front lines
of the service system in better carrying out their criti-
cal roles. In making our modest contribution, the
Commission recognizes as well the opportunities that
present themselves daily to program managers and
staff—in treatment planning meetings, in visits to
programs, in handling consumer and family com-
plaints, in incident review meetings—to continue the
process of teaching and learning that will be critical
to the success of the emerging direction of the ser-
vices systems. '

s

Clarence J. Sundram
Chairman

Commissioner

B
William P. Benjamin
Commissioner






\
‘ Contents

Preventing Abuse, Promoting Quality. .. ....................... 5
Preventing Abuse and Deaths, Promoting Quality Care . .. .. .. P 6
Teaching ThroughDeath . .......... .. .. .. .. .. .. .. ... 6

Preventing Deaths: Case Examples. . ............................. 7

| Monitoring Adult Abuse . ........ ... ... oo 11
Monitoring Care and Treatment: MDUs . ........................ 12-

Quality Assurance in Care and Treatment . ....................... 14

Detecting and Preventing Fiscal Fraud and Abuse ....................... 18
Prevention Through Timely Medical Treatment: The SDMC Program. . ... ... 22
Preventing Abuse, Promoting Quality Through Legislation .. .............. 23
Prevention Through Educationand Training . .......................... 24
Tracking the Transition to the Community ..................... 26
Willowbrook Closure . ......... ... . .. i i 26
Discharge Planning Practices. . . ........... ... .. .. ... . L 27

Adult Homes .......... . 29
Parents Who Are Mentally Retarded . . .. ......... ... ... ... ... ... 30
Watching Over the Children . . ............. ... oL, 32
Children in the Mental Hygiene System . ............. ... ... ... .. ... .. 33
Residential Services .. ........oiuinniiiiii i 33

Children’s Psychiatric Units in General Hospitals .................. 34

Monitoring Child Abuse. . ......... ... .. .. .o i i e 36

Early Intervention for Infants and Toddlers with Disabilities .. ............. 39
Protecting and Advocating for People with Disabilities . . .......... 40
Protection and Advocacy for Persons with Developmental Dlsabﬂmcs ........ 4]
Protection and Advocacy for Individuals with Mental Illncss Ce 44

Client Assistance Program ............... ... .. ... .. [P 46

The PAIR Program. . ....... ... . i 50

Legal INterventions . ... ..o vttt e e 52
Looking Ahead. ........ ... ittt 63
Appendices. ... ... e i i e e 65
1992-93 Publications . ........... .ot 65
PADD Regionsand Offices ............ ... ... ... .. .. ... ... ... 66
PAIMI Regionsand Offices ............ ... ... ... ... .. .. .. . ... 67

CAP Regions and Offices . ... ..o vuttinttei i, 68

Mental Hygiene Medical Review Board .................. ... ... .. ... 69
Advisory Council to the Commission . ............. ... ..., 70
Surrogate Decision-Making Committees and Panel Members............... 71
Commission Staff . . ... ... ... 72






m

Preventing Abuse,
Promoting Quality

~ \

dog,” “monitoring,” or “oversight” are the typical terms used by public

’ I \he Commission is usually not perceived as a prevention agency. “Watch-

and private bodies, including the press, when describing our role and func-

tions. Yet, at the heart of the legislation which created the Commission, and at the
core of our current activities and policies is the effort to prevent the repetition of
negative actions towards people with disabilities, whether it is by:

preventing future deaths and abuse by learning from mistakes detected in
Commission death and abuse investigations,;

promoting quality assurance by responding to and actively intervening in calls
for assistance;

preventing fiscal fraud and diversion of public monies by investigating such
allegations and working with law enforcement agencies on prosecution or
financial recoveries;

preventing major medical difficulties through the provision of timely consent
for medical treatment, when deemed necessary, through the Surrogate Deci-
sion-Making Program,;

suggesting legislative actions to promote effective preventive policies; and

educating and training service providers, parents, and advocates.

Some of the results of these actions are reported in the following pages.



Preventing Abuse and Deaths,

Promoting Quality Care

Teaching Through Death

During the past 15 years, the Commission and its
Medical Review Board have reviewed over 35,000
deaths of mental hygiene service recipients, directly
investigating several thousand which appeared un-
natural, unusual, or preventable. Where problems
were found, recommendations and requests for cor-
rective action were issued directly to the involved
facilities by letrer; and in those cases which suggested
the need for public policy reform, formal reports
detailing the Commission and Board’s findings, con-
clusions, and recommendartions were issued to the
Governor, Legislature, state agency commissioners,
facility operators, and the public at large.

Sull, over the years, preventable incidents of like
nature continue to occur, perhaps not at the same
facility where the last one occurred, but at a new one
in the same county or at a completely different type
of facility half way across the state.

During 1992-93, the Commission and Board
questioned how the lessons learned from one death
could be better communicated ro all agencies, their
direct care staff and mid-level managers and not just
their executive directors, to help all reduce the likeli-
hood of a similar incident occurring under their roof
or at their doorstep.

The answer was case studies: brief, two page sum-
maries of actual cases reviewed by the Commission
which present the facts of the case and questions or
discussion points to aid a facility in a review of its
own policies and operations with an eye toward de-
termining “Could this happen here?” and “What do
we need to do to ensure it doesn’t?”

Reactions from several dozen facility directors who
were sent two draft case studies as a pilot was over-
whelmingly positive. The universal response was that
the case study format—which names no names (of
cither facility or staff) and lays no blame, but rather

OMH
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32%

Deaths Warranting Further Review/Investigation
[N=310]

During the reporting
period, 2,079 deaths
were reported to the
Commission. Of these,
310 were subject to
detailed review and
investigation because
of suspicions of other
than natural causes or
their unusual nature or
circumstances.




In the Matter of Michael Henry:

A Case of Flawed Risk Assessment
and Discharge Planning

One in a continuing series of case
studies to provoke reflection and
discussion.

Case #1

NYS Commission on QuaLiTy oF CARE
FOR THE MENTALLY DisABLED

99 WasHiNGTON AVE, SuiTe 1002
ALpany, NY 12210-2895
1-518-473-1039

presents facts and poses questions to prompt think-
ing and change—was an excellent vehicle for inservice
staff training programs and prompting agency re-
flection on its own policies. Some pilot programs
offered suggestions on layout changes to aid in their
reproduction of the studies, while others requested
hundreds of additional copies of the first two drafts
for dissemination to their staff.

Based on the response of the pilot facilities, the
Commission determined thart, in additon to its re-
ports of findings and recommendations to specific
facilities and the public at large, beginning in 1993-
94 it will publish a continuing series of case studies
entitled “Could This Happen In Your Program?” On
a periodic basis, new installments in the series will
be sent free of charge to all mental hygiene agencies
in New York State, or any other interested party who
writes to the Commission, for their use in policy
examination and reform, and staff training,

Preventing Deaths:
Case Examples

Besides this new initiative of spreading our the les-
sons learned from Commission investigations of
deaths to a wider audience, particularly as a preven-
tive teaching tool for those in direct care, the Com-
mission continued to investigate deaths of individu-
als who receive services from the mental hygiene sys-
tem as reported in accordance with the Mental Hy-
giene Law (§45.15). During the reporung period,

2,079 deaths were reported. Of these, 310 were sub-
ject to derailed review and investigation because of
suspicions of other than natural causes or their un-
usual nature or circumstances. Findings from these
investigations are reported to the providers of care
for corrective and preventive actions. Some casc ex-
amples:
B Recording Seizure Activity
During an investigation of the seizure relared death
of an ICF resident, it was determined that che fa-
cility did not have a means of consistently and
uniformly recording clients’ seizure activiry. Thus,
clinicians responsible for monitoring and manag-
ing clients’ seizure disorders may not have been
receiving complete informaton abour their cli-
ents’ clinical conditions. The Commission inves-
tigator provided the ICF’s management with ex-
amples of seizure charts used by other agencies
with which the investigator was familiar. Subse-
quently, the ICF management adopted one of the
sample seizure charts provided so that staft could
better record information of value to physicians
and nursing staff.

W Security Search Procedures
The investigation into the death of a high func-
tioning mentally retarded person who fell from
the roof of his facility, resulted in revised security
search procedures at the facility. In this case, on
the night of the individual’s death, an alarm
sounded, indicating that a door leading to the roof
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had been opened. A security officer responded to
the scene, looked on the roof and, finding no one,
closed the opened door and returned to his post.
The officer did not explore how the door came to
be opened, nor did he contact residential units of
the facility to determine if all residents were present
and accounted for. (Just prior to the alarm sound-
ing, the decedent was speaking with security of-
ficers in the lobby; his residential unit called the
security desk to remind the resident to come back
to the unit for shower time and he was sent back
to his unit, walking in the direction of the wing
where the alarm sounded.) A short time later his
body was found on the ground by staff reporting
for duty on the next shift.

Following the Commission’s investigation, the
facility agreed thar residential units will be con-
tacted to determine if a resident is missing and to
aid in the search when an alarm sounds indicating
a sccured cgress route has been breached.

Caring for Hospitalized Developmental Center
Residents

During a visit to a medical unit of a community
hospital which serves a large developmental cen-
ter and psychiatric center in that region of the
state, the Commission’s investigator, who was fol-
lowing up on recommendations from an carlier
death investigation, learned of a number of con-
cerns about the staff deployed by the developmen-
tal center to assist in the care of clients while they
are hospiralized; reportedly, they didn’t interact
with the clients, hardly knew the individuals, ig-
nored their needs, and just sat in chairs like baby
sitters, It was reported that the hospital had ex-
pressed its concerns to the developmental center,
but no action was taken.

As it turned out, the staff deployed to assist in
the care of clients from the developmental center
were per diem staff in the employ of a private
agency retained by the developmental center.

The Commission investigator facilitated a meet-
ing of all parties, during which it was agreed that:

~ The private agency would identify a small
core group of per diem staff which would be
deployed to care for hospitalized develop-
mental center clients.

~ The developmental center would provide this
core group with training on the special or
unique needs of developmentally disabled
persons (e.g., daily care, feeding, position-
ing needs, etc.); and

Unless the client had gotten up in the middle
of the night and helped herself to a meal of
rice and beans, which she was incapable of
doing independently, staff were lying about
what transpired that night.

~ Onadaily basis, hospital staff would instruct
the per diem staff on what specific tasks must
be accomplished with each client.

Following the meeting and agreements, the par-
ties reported a betrer working relationship, and,
more importantly, better everyday care for hospi-
talized clients who can not well express their needs.

B Neglecting Regular Rounds,
Falsifying Records
A relatively young and healthy, although severely
retarded, woman was found dead in the shower
of her community residence. It was approximately
5:45 a.m., and staff discovered her during one of
their regular rounds of the 8-bed residence.

The Medical Examiner, upon autopsy, verbally
reported that he could not identify a cause of death,
but foul play was ruled our—there were no signs
of rauma, molestation, burns, drowning, etc. The
staff on duty that night who discovered the body
were distraught; they indicated that they had made
15-30 minute rounds throughout the night, be-
ginning at 11 p.m., and found the client sleeping
in bed. The staff speculated, in interviews with
facility, police, and Commission investigators, that
the client must have gotten up after their last check,
documented as occurring at around 4:15 a.m.,
entered the shower, and died before she was dis-
covered at 5:45 a.m.

In view of the Medical Examiner’s verbal re-
port and staff statements, the facility ended its
investigation. Grief counseling was provided to
the two visibly shaken night shift staff, who were
recurned to duty, and business carried on as usual.

Months later, the written autopsy report was
forwarded to the Commission. A member of the
Medical Review Board, upon reviewing it, de-
tected an unusual finding. The stomach contained
rice and beans, indicating that the client had died
within several hours of eating, before the food
could be fully digested. Unless the client had got-
ten up in the middle of the night and helped her-
self to a meal of rice and beans, which she was
incapable of doing independently, staff were lying
about what transpired that night.



The Commission alerted the OMRDD, which
certifies the residence, and investigators from both
agencies, jointly visited the facility to review the
meal menu and schedules proximate to the time
of death and to re-interview staff.

The investigators found that the client was
served rice cakes and beans at approximately 6 p.m.
the evening before her death. She was not given

any additional rice or beans afterwards which,

_based on the stomach contents found on autopsy,
meant she died far earlier than staff reported, pos-
sibly at midnight.

Night staff were re-interviewed, told that fo-

rensic evidence contraindicated their prior testi-

mony, and asked what really happened the night
of the client’s death. In tears, they individually
confessed that rounds were made only at the start

of their shift, which was between 11 p.m. and

midnight, and none afterwards until 5:45 when

the body was found. They indicated that at one

point, at about 1 a.m., they thought they heard
water running upstairs in the bedroom area, but
didn’t check; and when they found the body in
the shower shortly before 6 a.m., they colluded
to fabricate a story of regular rounds and falsified
records to support the story.

Since the precise cause of death is undetermined,
it will never be known whether this death might
have been prevented had staff conducted rounds
as required. Might they have found the client in
distress in the shower? If so, could CPR or timely
medical attention have saved her? These questions
have no answers. What is clear, however, was that
staff entrusted with monitoring the well-being of
clients abdicated their responsibility, colluded, lied,
and falsified documents about their role in the
matter, and almost got away with it—to continue
to “care” for residents at nighttime.

In response to the Commission and Board’s
findings, the agency terminated the two night shift
workers and initiated a schedule of random unan-
nounced visits to its ICF residences to ensure that
night staff are carrying out their duties.

B Informed Consent and the Provision of

Treatment

The death of a 34-year-old inpatient of a state psy-
chiatric center raised concerns about the care ren-
dered by a local community hospital to which she
was transferred for medical reasons. The patient,
who was maintained on high dosages of psycho-
tropic medications due to her intractable psychotic
symptomatology, suddenly became weak and le-

thargic and began running a fever. She was im-
mediately transferred to the community hospital -
with the admitting diagnosis to rule out sepsis/
meningitis and/or possible medication reaction.
The patient’s fever continued to rise and she be-
came incontinent and dehydrated. The hospital
wished to do a Lumbar Puncture to rule out men-
ingitis and, given the patient’s incapacitated state,
sought out the family’s consent for the procedure.
The family, which was not very close to the pa-

‘tient, wanted no involvement in the matter. Over

the next 48 hours, the patient’s fever continued to
rage and her condition deteriorated with no mean-
ingful intervention. The psychiatric center at-
tempted on several occasions to convince the hos-
pital that this was an emergency situation and in -
such situations consent from the patient or family
for diagnostic work-up/treatment is not needed.
On the morning of the third hospital day, the hos-
pital gave an “administrative consent” for an emer-
gency lumbar puncture, but by this time the
patient’s condition was so poor it could not be
done and she died shortly thereafter. Upon au-
topsy, the death was attributed to Neuroleptic
Malignant Syndrome (NMS), an adverse reaction
to psychotropic medications a classic feature of
which is extremely high body temperatures.

- The Commission and Medical Review Board
were of the opinion that the patient received ap-
propriate care at the psychiatric center. Although
her medication dosage was high, it was within
the prescribing parameters established by the Of-
fice of Mental Health and there was no reason for
clinicians to expect that the patient would have
an adverse reaction to the medication. When the
patient evidenced signs and symptoms of illness,
psychiatric center staff promptly transferred her
to a hospital. The Commission and Board, how-
ever, were extremely critical of the patient’s care
in the hospital. Given the Commission and Board’s
criticisms of the hospital’s failure to secure con-
sent for diagnostic work in a timely fashion, as
well as its poor management of the patient’s rag-
ing fever, the hospital provided training to medi-
cal and administrative staff on the issue of in-
formed consent and means to secure consent and
provide treatment in cases where competency to
consent is an issue. Additionally, the hospital pro-
vided medical staff, residents and interns with
training on the identification and management of
NMS



He requested dnscharge, and a release plan
was hastily developed. It failed to address
his problem with alcohol, reluctance to at-
tend clinical aftercare programs, and, given
his isolative/withdrawn nature, his "Very real
residential needs. He was discharged to live
at home -alone. Two days. later he jumped
from a building to his death. . K

W Failed Discharge Planning
The death by suicide of a young man just two
days after his discharge from the psychiatric unit
of a general hospital raised questions about his
readiness for discharge and the adequacy of dis-
charge planning. While in the hospital for nearly

90 days, the patient had shown little improvement

in. his depressed, withdrawn state. He had a his-

tory of poor - attendance at outpatient programs .

prior: to admission, and when hospitalized staff
attempted to link him with an outside day pro-

gram, he eloped during a.trial visit.- Following .

return to the facility, he remained -isolative and
depressed; progress notes even discussed the need
for involuntary care at a long term treatment fa-
cility. However, he requested discharge, and a re-
lease plan was hastily developed. It failed to ad-
dress his problem with alcohol, reluctance to at-
tend clinical aftercare programs, and, given his
isolative/withdrawn nature, his very real residen-
tial needs. He was dischargcd to live at home
alone. Two days later he jumped from a building

to his death. In addition to counseling the physi-.
cian responsible for the patient’s release and poor

discharge plan, at the Commission’s recommen-
dation the facility used this case as a study in failed

discharge assessment and planning and presented

it, along with expectations concerning proper as-
sessments and planning, to all inpatient and out-
patient psychiatric-staff.

¥ Role of All Staff in Promptly Identifying and
Securing Emergency Medical Attention
A long-term resident of a developmcntal center
was transferred to one of the center’s new com-
munity-based programs. Shortly after the trans-
fer she developed symptoms of abdominal discom-
fort. By the time she was transferred to a commu-
nity hospital, however, treatment of her medical
problem, which would have entailed surgery, was
impossible due to her grave condition and she
expired within hours. Although the facility acted

10

to discipline the direct care staff involved in the
client’s “hands-on-care” for their failure to- take
appropriate/timely- action, the Commission and
Board found that the circle of respon51b1hty was
far wider.

It was determined that shortly after r.he client’s
arrival at the facility she evidenced symptoms of
abdominal discomfort, and that for several days
prior to the emergency transfer to the hospital,
direct care staff alerted. administrative and nurs-
ing staff to the client’s symptoms. These staff,
however, did not respond appropriately: nursing
staff did not assess obvious symptoms of abdomi-
nal distress, and administrative staff ascribed the
client’s medical symptomatology to a “behavxoral”
crisis—a reaction to her recent move. '

Although the facility acted to discipline the
direct care staff involved in the client’s
“hands-on-care” for their failure to take ap-
propriate/timely action, the Commission and
Board found that the circle of responsibility
was far wider.

Although there were problems associated with
securing emergency medical attention for the cli-
ent when her condition became critical, the Com-
mission investigation indicated that the chain of
responsibility for the client’s declining condition
extended beyond the circle of direct care staff on
duty “that evening” and involved nursing and
administrative staff who were alerted earlier to the
client’s condition. _

- In response to the investigation’s findings, the

* facility re-opened its investigation into the inci-
dent and agreed to present the case, as a case study
to all treatment units, for inservice training on

- the role of all staff in the prompt identification
and response to signs and symptoms of illness.

¥ Procedures Before and After Surgery
Shortly after return from outpatient surgery for
an eye ailment, a resident of a group home began
to gag, vomit and refuse food. The eye surgeon
was contacted by staff that day and attributed the
patient’s symptoms to a reaction to the anesthesia
which would soon dissipate. A nurse affiliated with
the group home was also alerted and visited the
client. She assessed his vital signs, which were
normal, but conducted no further physical exami-
nation. Over the next several days, the client’s
symptoms persisted, but no other action was




taken, even though the client was recorded at one
point as moaning and groaning in pain. After more
than six days of refusing solid food and bouts of
gagging and vomiting, the client was found unre-
sponsive in his bed. He was brought to a local
hospital where he was pronounced dead. Due to
religious reasons, no autopsy was conducted.
Although the cause of this individual’s death
will never be determined, the agency agreed with
the Commission’s analysis that care was inadequate
during his final week of life. The agency insti-
ruted procedures to reduce the likelihood of a simi-

lar event occurring:

- Prior to surgery, agency nurses should pro-
vide surgeons with clients’ full medical his-
tories. In this case the client had a past his-
tory of gastrointestinal difficulties which evi-
dently was not communicated to the surgeon
before surgery or afterwards when he started
to develop possible symptoms of abdominal
distress which the surgeon thought might
have been a reaction to anesthesia.

- Upon return to the residence following sur-
gery, abjective assessments (i.c., taking vital
signs, monitoring food and fluid input and
voiding patterns) of the client’s health status

should be conducted several times daily; and
within one weck, the client should be seen
by his surgeon or regular physician for a fol-
low-up exam.

~ Should a problem arise during the recovery
period which is apparently unrelated to the
surgery (e.g., GI problems following eye
surgery) the client’s primary physician should
be contacted as soon as possible.

Monitoring Adult Abuse

Since 1989, the Commission has devoted consider-
able resources to the investigation of allegations of
abuse of adults in programs operated or certified by
OMH and OMRDD. These programs are required
to report allegations of abuse and neglect to the
Commission in a timely manner. In the report pe-
riod, the Commission received over 4,700 such re-
ports. Each report is read and coded to indicate the
nature of the abuse/neglect allegation and entered
into a database. Basic information about the facility,
alleged subject, victim, and final disposition are also
entered. The Commission requests the entire facility
investigation of the most serious allegations and those
brought to our attention by individuals involved or
those who care about them.

Adult Abuse Cases

Private Voluntary Groups

Psychiatric Centers

e
Developmental Centers ; 681 | |
657

D.C. Community Program

RC. Community Program 21

{1,591

C11991-92
' 1 [ -1992'93
716 | l

i t

i 1 1

26
58
Othcari86
0

Total Caseload .
1991-92: 3,863 Cases
1992-93: 4,712 Cases

500 1,000 1,500 2,000 2,500
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Commission staff review the complete investiga-
tion of the approximarely 20% of the allegations
chosen for comprehensive review and write the fa-
cility a letter of findings discussing the adequacy of
the investigation, the reasonableness of the findings
and conclusions, and the adequacy of the corrective
measures. Common deficiencies uncovered include
the following:

B Failure to appreciate the seriousness of an inci-
dent resultng in misclassification of the incident.
This misclassification often leads to the incident
receiving insufficient attention and sometimes even
by-passing the scrutiny of the Incident Review
Committee.

B Failure to notify law enforcement in those instances
where it appears that a crime may have been com-
mitted.

B Short-circuiting the investigative process by fail-
ing to interview all relevant parties and review all
relevant documents. Often investigators fail to get
a full account of the events from the victim, rely-
ing only on the incident report. Other residents
are not interviewed because they are out-of-hand
determined to be unreliable. Case record reviews
are sometimes limited to only the few days prior
to the incident and past incident reports are not
reviewed at all.

B Particularly in psychiatric settings, too litte at-
tention is paid to the question of staff account-
ability for the supervision of patients when the
incident concerns patient-to-patient assaults and
nonconsentual sexual acavity.

Finally, the Commission’s reviews often find prob-
lems in the functioning of the Incident Review Com-
mittees. They often do not look critically at the in-
vestigations and thus do not identify shortcomings.
While they may make recommendations, it is rare
that an Incident Review Committee will report on
its effort to monitor the effective implementation of
the recommendations which it has made.

The Commission believes (and many programs
have acknowledged) that the careful critiques of the
investigations which we provide to programs serve
as road maps to administrators on how to improve
the quality of their incident investigation and review
activities. They also alert the certifying agencies to
programs which are not doing competent investiga-
tions and nced monitoring or technical assistance.
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Monitoring Care and
Treatment: MDUs

The Commission’s 1993 study of specialized units
serving persons with a mental illness and develop-
mental disability, Multiply Disabled Units (MDUs),
continued work begun by the Commission in its
carliest days. Incontrast to the findings of nearly 14
years earlier, the site visits to 8§ MDUs and the com-
prehensive review of the care and treatment of 69
residents from these sites revealed significantly im-
proved conditions and far more opportunity to live
in the community. The present cooperative spirit
between the Office of Mental Health (OMH) and
the Office of Mental Retardation and Developmen-
tal Disabilities (OMRDD) which has resulted in
memoranda of agreement facilitating the transfer of
appropriate individuals to the auspice of the
OMRDD also sharply contrasts with conditions in
carlier years when residents suffered because of dis-
putes between the offices over responsibilitics.

Since 1978 over 1,000 psychiatric patients have
been transferred to OMRDD—the provider which,
according to the Commission study, is best able to
provide multiply disabled individuals with the pro-
grams and activities which enhance the quality of
their lives.

Findings:

B Remarkable Similarities Between the Resi-
dents of OMH and OMRDD MDUs: Most
(two-thirds) of both groups in the sample had been
first institutionalized before their 16th birthday,
but 87 percent still had a family member or sig-
nificant other with whom they maintained con-
tact.

W Skills and Behavior: All but one member of the
sample group was able to care for himself/herself
independently or with supervision, but over 75
percent of the sample engaged in assaultive be-
havior in the last year.

B Use of Medications: all but three individuals in
the sample were receiving psychotropic medica-
tons; informed consent for the use of the medi-
cations is sccured in the OMRDD programs from
capable individuals or their surrogate, but in-
formed consent was not secured from any mem-
ber of the OMH sample or from their surrogate,
nor was there documentation in the OMH sample
of monitoring for side-effects.



Multiply Disabled Unit Sites

*These MDUs have closed or are scheduled to close, with their residents moving to other MDUs or discharged to a variety of settings.

B Restraint and Seclusion: In the 60-day study
period, there was no excessive use of these inter-
ventions in any setting.

with problems ranging from failing to notify law
enforcement authorities of crimes to poor investi-
gative practices which jeopardized the integrity

B Treatment Planning was superior in the of the investigation.

OMRDD facilities, with specific behavior plans,
including a component teaching positive behav-
ior; in contrast, OMH treatment plans relied

Recommendations:

B The Commission noted the importance of

heavily on the use of medication and group or
individual therapy. Each Office has something to
offer the other: OMRDD needs to add to its pri-
marily behaviorally-oriented treatment an oppor-
tunity for residents to participate in individual or
group counseling; OMH needs to learn to write
and implement behavior plans which give staff
clear directions in how to respond to residents’
maladaptive behaviors.

B Incident Reporting and Review Practices: In
90 percent of the serious incidents reviewed, the
facility had done a competent and comprehensive
review of the incidents; in the remaining 10 per-
cent, CQC reviewers found serious deficiencies

OMRDD maintaining a capacity to accept multi-
ply disabled individuals once they become psy-
chiatrically stable, and recommended that the com-
mitment to do so be extended as long as necessary.

8 The Commission recommended that OMH revise

- its medication side-effects monitoring policy.

B The Commission also recommended a centralized

review by each office of the work of the Incident
Review Committees.

The report is expected to be finalized early 1994.
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Quahty Assurance in Care
and Treatment

The concerns cxprcsscd by over 400 callers from the
more than 2,000 calls received on the CQC toll-free
line .(1-800- 624 -4143) focuses the Commission’s
attention repeatedly back to basic issues—keeping
people sife in whatever setting they are served. This
work carried Commission staff from OMH crisis
services to OMRDD family care homes, reviewing
systemic and policy issues, to the failure of caretak-
ers to exercise care and v1g11ancc Note in the fol-
lowmg examples that Commission responses to in-
dividual requests for intervention often result in
changes or policies affecting many additional indi-
viduals in the future. .

An HIV+ Resident and Agency Policies

The sister of a mentally retarded adult woman,
who was diagnosed HIV posmvc and was discharged
from a large residential program due to her failing
health, called the Commission to express concern
for thc health and safcty of the other residents. The
Commission’s review found that: '

B Several residents’ capacity to consent to sexual .

activity was very questionable and the agency had
not assessed their capacity;

B The informal sex education for some residents was
not sufficient to meet their needs; .

B The agency had not adequately mvcstlgatcd the
sexual relationships of the residents to determine
those in need of testing; and

W Treatment goals had not been formalized for resi-
dents who had sexual relationships with multple

SCX

Thcsc findings resulted in the agency 1dcnt1fymg

additional residents for testing and counseling in- -

cluding community clients who had sexual contact
with the HIV+ residents or their partners. The
agency also reversed its policy that determinations
of residents’ capacity to consent to sexual activity
were intrusive and violated the principles of normal-
ization. The agency developed and implemented a
pohcy consistent with the OMRDD gmdclmcs con-
cerning sexual contact and consenit.

The facility also revised the treatmerit plans of sev-
eral residents to address their problematic sexual
bchav1ors and the staff sex education training pro-
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partners and those who were not practicing safe

These findings resulted in the agency identi-

- fying additional residents for testing and .

counseling including community clients who

-had sexual contact with the HIV + residents

or their partners. The agency also reversed -
its policy that determinations of residents’
capacity to consent to sexual activity were
intrusive and violated the principles of nor-
malization.

gram was revised and expanded. In addition, the fa-

- cility agreed to retest in six months the residents who

had tested negative and to secure permission for HIV
testing each year, at the time of their annual physi-
cal, from those persons displaying “at risk” behav-

“iors or from surrogate decision-makers as appropri-

ate.

Relocation Costs, Adversc Effects on Eldcrly
Halted.

In response to the OMH’s plan to tcmporarlly :
relocate all patients at Central Islip Psychiatric Cen- -
ter to interim quarters on the grounds of Pilgrim
Psychiatric Center, Commission staff conducted a
site visit of both facilities and found that the tempo-
rary plan would adversely effect the targeted 357 eld-
erly individuals and that the cost of $750,000 for
design and renovation of the temporary quarters at
Pilgrim Psychiatric Center, would not result in a
physical plant which would meet the needs of the
frail patients involved. In response to this finding, -
the Chairman wrote to critical legislators and ex-
pressed the Commission’s concerns and objection
to the plan. In response to CQC findings and other
objections, the Legislature rejected the temporary
relocation plan. '

Family Care Negligence

At her day program, a resident was found to have
second and third degree burns covering 15-percent
of her body. The investigation into the cause of the
burns revealed that the family care provider had given
her a bath in extremely hot water. The provider stated
that she was not aware that the woman had been
burned when she sent her to the day program.

Commission staff informed the DDSO of the sc-
rious concerns regarding the care provided by the
family care provider. At the very least, the provider
was negligent in leaving the resident alone in the

- tub for a period of time. Commission staff advo-




cated that the DDSO take corrective measures. Fol-
lowing discussions regarding the incident, the fam-
1ly care provider voluntarlly rclmqulshcd hcr oper-
atmg ccruﬁcatc : :

ICF Faxlures

"An anonymous staff mcmber ata Manhattan-based
ICF contacted the Commission and alleged that the
maintenance worker was vcrbally abusive towards a
resident on two occasions. The complainant also as-
serted that the residence was in poor condition; that
the agency van was being used solely by the mainte-
nance worker and not for resident trips, and the cli-
ents therefore only attend local community outings;
and there were errors in the administration of an-
other resident’s medication. _ ,

The Commission investigation, which included
several unannounced visits, revealed that the allega-

tions of verbal abuse had been substantiated, and

the maintenance worker received written counsel-
ing. CQC staff also found significant deficiencies with
the physical plant of the residence; condition and
maintenance of clothing, personal hyglcnc supplies,
and linens; the provision of in-house and commu-
nity recreation; adherence to prescribed menus; in-
adequate food supplies; and inappropriate medica-
tion practices, which were convcycd in a letter of
findings. Although the agency’s reply indicated that
they had 1mplemcntcd corrective actions to address
many of these issues, it blamed the poor condition
of the residence on thc clients’ identification with
institutional living. The agency continued to sched-
ule bogus “recreational” activities (i.e., “chill out
night,” “maintenance night”), did not use the van
for community outings, and falsified a record to cover
a medication error. The Commission’s final letter
asked the agency to respond to these concerns and
alerted the board of directors to our concerns.

Contact with OMRDD and review of prior certi-
fication reports of all of the agency’s programs con-
firmed that the problems the Commission observed
are of a'long- standing and repetitive nature. At the
time of this writing, the OMRDD was undcrtakmg
the decertification of a number of this agency’s pro-
grams.

Patient Idleness, Basic Needs and Rights

In response to complaints about the lack of ac-
tivities for inpatients on the adult psychiatric units
of a large downstate public hospital, the Commis-
sion conducted an unannounced site visit and found
the allegations to be true. During the tour of the

During the tour of the unit "m(')st'péﬁ‘eht‘s-
were still in their beds or dressed in’ paja-_d
mas, and there were no scheduled activities
conducted: durmg the tlme on the umt

unit, most patients were still in their beds or dressed

-in pajamas, and there were no scheduled activities

conducted'during the time on the ‘unit. Addition-
ally, many bedsdid not have two shccts and some
had no pillowcases. '
As follow-up, Commission staff conducted an--
other unannounced site visit to two of the other adult
psychlatrlc units at the facility. They found some of
the same conditions on these two units: idleness; a -

- lack of clothing, incomplete personal hygiene sup-

plies, and shortage of linen. Additionally, CQC staff
observed two non- Enghsh spcakmg patients who
were not receiving services in their own language,
whose treatment plans failed to address their lan-
guage barrier and who had not received notlﬁcatlon
of their rights in their own language. -

In response to the Commission’s concérns about
clothing, hospital staff reported that they initiated a
Patient Clothmg Program to supply clothmg to in-
patient units. Clothing maintenance _is bcmg rein- -
forced as a therapeutic activity and community-ap-
propriate dress is now strongly encouraged on all
inpatient units. A Task Force on Therapeutic Envi-
ronment was established to review rccommcndatlons '
for improving the environments on the ifipatient
units. Additional supplies.of linens were provided.
A new position of ‘Associate. Director of Clinical
Program Development was established and filled, and
the hospital took several measures to address the
needs of patients who do not spcak English. De-
partment heads reinforced pancnts rlghts to privacy
and confidentiality and the nursing units were ad-
vised that all preprinted protocols and Care Plans
must be individualized. Finally, the facility promised
to revise the Patients’ Rights Handbook and have it
translated into Spanish, Chinese and nine other lan-
guagcs A

Rxght to Prlvacy :
The Commission rcccwcd a complamt from a
county DSS adult protective:-worker that a male staff
member routinely supervised a female resident while
she showered. As a result of CQC investigation, the
agency revised its policy to now require all personal
hygiene care be provided by staff of the same gen- - -
der. The revised protocol specifically outlines staff-
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ing guidelines and considerations in scheduling. Only
in extreme circumstances would an opposite gender
staff member be required to provide personal care.

Personal Allowance

A resident at a large psychiatric center r called the
Commission on the toll-free number complaining
that he was not receiving his personal allowance
money.

In response to this complaint, Commission staff
spoke with the treatment team leader on the resident’s
unit and learned that his Social Security checks were
being sent back to the Social Security Office in error
and psychiatric center staff had not addressed the
issue.

As a result of CQC intervention, the facility con-
tacted the Social Security Office and arranged for
the resident’s checks to be sent to the Center. In the
interim, he received $35.00 per month personal al-
lowance money.

Failures in Supervision and Monitoring

The father of a downstate ICF resident contacted
the Commission to report that two weeks earlier his
son was scalded and sustained first and second de-
gree burns to his left elbow and left leg. The resident
was hospitalized for two weeks and required skin
grafts.

The agency mvcstlgatlon found that the resident
was left unsupervised during his bath for only a few
moments, with the water turned off, but he turned
the water on by himself. Commission review found

that approximately two months prior to the inci-

dent staff were informed that the hot water was “very
hot” and potentially dangerous, and they were in-
structed to monitor the water very closely.

CQC staff also learned that around the same time,
the program director had sent a letter to the bu51-
ness officer at the local DDSO requesting the instal-
lation of a water mixing valve. Significantly, the let-
ter stated that “this water mixing valve was not in-
cluded in the original installation of the plumbing
system.... The lack of this installation has presented
problems with water temperature and pressure....
While there is hot water, it is above the regulated
temperature of 110-120 degrees Fahrenheit and can
be a potentially dangerous situation for the residents
who are physically disabled and require complete
caution during all bathing.” The program received
no response to this letter before this incident oc-
curred, and the valve was not installed until two
weeks aftcr the injury.
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The father of a downstate ICF resident con-
tacted the Commission to report that two
weeks earlier his son was scalded and sus-
tained first and second degree burns to his
left elbow and left leg. The resident was hos-
pitalized for two weeks and required skin
grafts. |

CQC review also revealed that the most recent
OMRDD certification review conducted in Novem-
ber 1992, stated there were no environmental defi-
ciencies. OMRDD?s Certification Unit did not have
knowledge of the letter written to the Business Of-
ficer. Following the Commission’s review, DDSO
procedures were changed to ensure that “emergency”
requests affecting participant safety would be com-
pleted expeditiously—within two days.

Improper Use of Restraint

When asked by staff of an OMRDD licensed
agency to review a discharge incident involving one
of its clients, the Commission’s review focused on
the use of a restraining camisole by staff of a psychi-
atric center in the transportatiori of a discharged
patient back to his community residence.

The Commission’s review found that the patient,
on discharge from the psychiatric center, had refused
to get in the agency van returning him to his resi-
dence. A doctor ordered that he be restrained by
camisole based on his history of aggressive behavior
with people who try to hold him. Since there had
been no assaultive incidents during his four-day hos-
pitalization, the Commission questioned the cami-
sole’s use and the incongruity of the scene, conclud-
ing that the unseemly appearance of a non-forensic
patient being placed in a camisole for discharge rep-
resented a poor discharge decision.

The psychiatric center addressed the Commission’s
concern stating that the use of the camisole was, ar-
guably, appropriate. While continuing to defend its
decision, the administration agreed to amend its
current policies to specify the few instances in which
arestraint may be used on a person being discharged,
e.g., transfer of some forensic patients to another
facility.

Family Contact and Communication Policies .
“The Commission reviewed a father’s complaint

that he had not heard the results of an agency inves-

tigation involving his son. In conjunction with this



and other reports, the Commission cited the
Children’s Psychiatric Center for failing to provide
proper notification of abuse allegations. In confirm-
ing the father’s complaint, the Commission raised
additional concerns with the program:

B While CQC staff found that all support programs
were in place at the time of discharge, all the pro-
viders of these services expressed concern they were
not given enough time to adequately prepare for
the child’s successful return to the community;

® The agency failed to make required follow-up con-
tacts with the discharged child; and -

8 The agency had failed to evaluate the child for
risk of suicide after he threatened to do so.

The agency, in response to Commission findings,
revised the policies and procedure for family contact
and communication and retrained clinical staff of
their in-care and after-care responsibilities.

Intensive Case Management Concerns

While reviewing an investigation of an alleged ..

abuse and neglect involving a case worker in the In-

tensive Case Management (ICM) Program, the Com- -

mission raised concerns about the operation and
oversight of the ICM program. Specifically, there
were no policies to address transportation for con-
sumers or for cash disbursements from case manag-

ers to consumers. Additionally, the poor quality of -

the client’s treatment plan and the lack of a proce-
dure to resolve a dispute about the service plan sur-
faced. '
Because the concerns raised by the investigation
had statewide and regional implications, the facility
involved both OMH Regional and Central Offices.
As a result of this review; the facility established new
~ polices that addressed all the above concerns, and,

in addition, instituted a plan to review all current -

cases to insure that if similar problems existed they
would be addressed.

Sexual Abuse Investigation Failures
As a result of the Commission receiving numer-

ous incidents of client-to-client sexual abuse from a

developmental center, CQC reviewed the facility’s

incident review process, focusing on nine separate
incidents and including a review of 16 client treat-
ment records. -

" The Commission review was critical of the qual-
ity and comprehensiveness of the investigations. .
Specifically, the following were cited:

B Investigation reports failed to indicate that law
enforcement agencies were notified of apparent
crimes;. - o .

® Unit investigations were often not thorough and
comprehensive; ‘ '

® Essential background information was rarely ac-
quired (client history, behavior plans, level of su-
pervision); '

B Staff accountability was often not critically evalu-
ated; and a ’

W Unit investigations failed to question the adequacy
of treatment plans for clients involved in multiple
incidents of sexual abuse. ‘ '

In response to Commission concerns, new poli-
cies for reporting and- investigating incidents were "
developed by the facility. The new guidelines: ad-
dressed all the Commission’s concerns and subse-
quent investigations have shown significant improve- -
ment. Lo :

17



Detecting and PreVenting
Fiscal Fraud and Abuse

As New York State closes its underused institutions
to cut costs and savings are redirected into commu-
nity services, not-for-profit corporations have become
the predominant providers of services that had been
previously provided by the State. Considering the
large investment in public funds into these corpora-
tions and their common goal to provide quality ser-
vices, it is in the State’s interest to insure that they
are ﬁscally rcsponsnblc and provide efficiently deliv-
ered services.

Yet, even though the majoriry of these providers
operate ethically and in the public interest, the Com-
mission continues to see the tension between profit
and care. What we find is that in some cases the

pccuniary interests of management conflict with the

obligations of the corporation. Examples, particu-
larly for programmatically deficient providers, are
frequently uncovered of what are effectively “prof-
its” dissipated through excessive executive compen-
sation, overpayment for related party (board mem-
bers, operation executives, and their family mem-
bers) transactions with suppliers or involving real
estate sales or leases, and general ﬁscal mismanage-
ment or abuse.

Recognizing the increasing need for “investigat-
ing suspected misuses of public funds” by the licensed
mental hygiene providers, the New York State Leg-
islature, in approving the Governor’s 1993-94 Ex-
ecutive Budget, added funding to the Commission’s
operating budget for the establishment of a five-
member fraud and abuse detection team.

This action is reflective of the increasing role the
Commission has played in uncovering wasted dol-
lars and profit-making abuses that have directly im-
pacted on the quality of care delivered. In a number
of studies, the Commission has found that the li-
censed not-for-profit corporations functioned as
profit-making entities for their senior executives
rather than for a public purpose. Understanding some
of the abuses which may occur in not-for-profit cor-
porations helps in developing preventive strategies.

This is not to say that these corporations are un-
regulated. New York’s Not-For-Profit-Corporation
Law attempts to regulate these agencies through their
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boards of directors—but the law needs help and co-
operation from those being regulated to be effec-
tive. The reality is that legal controls have been ne-
gated in some corporations by establishing weak
boards made up of disinterested or friendly mem-
bers who either abdicate control to an autonomous
executive director or simply don’t understand what
is expected of them. Commission audits of corpora-
tions and reviews of the conduct by their “indepen-
dent” accountants, on whose reports the State relies
to monitor fiscal responsibility, often find minimal
board involvement in operations accompanied by
failed integrity and inexcusable negligence by its ac-
countants.

During 1992-93, the Commission maintained its
efforts to prevent fraud and waste, and supported
efforts to vigorously prosecute abuses as a deterrent
to other providers. Based on the Commission’s work,
operators of facilities have been replaced, funds re-
directed into services and legal actions brought based
on the wrongdoing uncovered. The achievement of
these objectives can span long time periods because
of the administrative action or legal processes that -
are required to yield the full benefits of the
Commission’s reccommendations.

$1.66 Million Medicaid Settlement

In August 1993, a Stipulation of Settlement in -
the amount of $1.66 million was signed bringing to
a successful conclusion a three and one-half year long
effort by the State to recoup Medicaid overpayments
to the New York Psychotherapy and Counseling
Center (NYPCC) for improper billings to the Med-
icaid program. These improper billmgs were identi-
fied as a result of a Commission investigation, (Profit
Making in Not-for-Profit Corporations: A Challenge
to Regulators, December 1989) which concluded that
NYPCC “has been operating, in large part, for the
private interests of agency officers and their families
to the detriment of the not-for-profit corporation
itself.” NYPCC initially responded to OMH’s order
to desist from its illegal billing practice and DSS’
demand for restitution by filing two lawsuits and
demanding an administrative hearing. After a num-



Based on the Commnssnon s work, operators
of facilities have been replaced funds redi-
rected into services and legal actions brought
based on the wrongdoing uncovered. -

ber of hearing days during 1992 and 1993, which
included the appearance by the Commlssmn s fiscal
staff as expert witnesses, the settlement was entered
into, the litigation agajnst the State withdrawn, and
the funds repaid.

Action to Enforce $7.5 Million Judgment

The Attorney General’s Civil Recovery Bureau
brought suit in 1993 to enforce a judgment to re-
cover $7.5 million from the operator of a licensed
mental health program. In July 1992, a unanimous
decision of the NYS Appellate D;v131on concluded
that the State’s case, which was based on a 1986
Commission audit, (Profit Making in Not-for-Profit

Care: A Review of the Operations and Financial Prac- .

tices of Brooklyn Psychosocial Rehabilitation Institute,
Inc., November 1986), proved “by overwhelming
evidence” that a psychiatrist who founded and oper-
ated the Brooklyn Psychiatric Rehabilitation Insti-
tute (BPRI) established an elaborate scheme to de-
fraud the Medicaid system. A $7.5 million judgment

was issued including $5 million in punitive dam-
ages against the psychiatrist. This is one of the larg-

est Medicaid fraud judgments ever obtained in New
York State. Another $900,000 for rent owed to the
psychlatrlst’s family while the State ran. the BPRI
facilities in receivership was also dismissed. In a re-
lated case, the court ruled that the judgment could

' be used to offset money due the psychiatrist’s family

for the State’s acquisition of the bmldmgs that house
BPRI.

Operating Certificate Revoked

On January 29, 1993, a DSS admmlstratlvc law
judge (ALJ), using the Commlssmn s fiscal staff as
expert witness, revoked the license of the HI-LI
Manor Home for the Aged, a 125-bed adult home
serving a mentally ill population in Far Rockaway,
New York. Citing an “extraordinary dcgrcc of finan-
cial mismanagement, including a quite brazen plun—
dering of the facility and its resident fund accounts”
by the home’s executives, the ALJ ruled that the lic-
ensee, the Hebrew Acadcmy of the Five Towns and
Rockaway (HAFTR), failed to demonstrate the fi-
nancial responsibility and the required character and
competence to operate the adult home. In 1992, the
Commission released a report on the home and re-
lated other human service facilities run by the HI-LI

Detecting Fraud,
Re-Couping Wasted Dollars

m $7.5 Million Judgment Against BPRI
®m  HI-LI Manor Operating Certificate Revoked

m  Close Duplicative Billing Loophole
to Sa_ve $1 million annually '

m  $1.66 Million Medicaid Settlement
Against NYPCC
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administrator which documented several million
dollars in funds diversion, (Explosting the Vidlnerable:
The Case of HI-LI Manor Home for the Aged and Regu-
lation by the New York State Department of Social Ser-
vices, May 1992). The U.S. Attorney for the Eastern
District of New York is investigating the wrongdo-
ing by HI-LD’s executives and is coordinating en-
forcement efforts for various federal and state
prosecutorial agencies. The State has also revoked
the licenses of several ambulance/ambulette compa-
nies owned in part by the HI-LI administrator and
he has been removed from operating two other adult
homes because of lack of financial responsibility.
HAFTR is appealing the State’s decision to remove
it as licensee of the HI-LI facility.

Duplicative Billings

Stemming from an investigation of a client per-
sonal funds use complaint, the Commission’s fiscal
staff in 1993 identified a flaw in OMRDD’s sup-
portive community residence billing system which
had allowed providers to bill the State for living ex-
penses already paid for by the residents from their
monthly SSI checks or paid for by the State pending
the receipt of their SSI checks. OMRDD agreed to
implement a Commission recommendation to issue
a directive to close the billing loophole which will
save approximately $1 million annually.

Problem Agency Closes its Doors

In November 1992, the operator of Community
Living Alternative, Inc., a 10-bed intermediate care
facility located in Flushing, New York, closed its
doors and removed all its records to prevent the
Commission from determining how the agency’s
spending practices contributed to substandard care
and conditions. The Commission subsequently
learned from records obtained by subpoena from
third parties (banks, the agcncy’s CPA, etc.) that over
25 percent of the agency’s annual $4OO 000 income
was disappearing in checks drawn to cash. The facil-
ity is now being operated by a receiver which has
restored care to a proper level. Based on the
Commission’s investigative findings, the United
State’s Attorney for the Eastern District of New York
and the FBI are developing charges against the op-
erator who fled to North Carolina after the facility’s
closure. The Commission expects a public report on
the programmatic and financial problems at this
home in 1994.
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OMRDD Rate Appeal Process

In March 1993, the Commission’s fiscal team
began an examination of the official procedures and
process (rate appeal and settlements) used by
OMRDD for supplementing the rates of reimburse-
ment for services provided by intermediate care fa-
cilities and community residences. The impetus for
this review stemmed from a Commission investiga-
tion of a problem provider which was issued a large
rate appeal check to retroactively fund direct care
staff that were never hired. The Commission’s pre-
liminary findings concerning the performance of the
reimbursement system indicate a need to strengthen
internal controls in the process. A public report on
the process for supplementing the residential reim-
bursement rates is expected in 1994.

Need to Deter Negligent CPAs

Over the years, the Commission’s studies of cer-
tain not-for-profit corporations have found serious
problems of financial abuse which remain undetec-
ted by the regulatory system and almost invariably
result in a significantly poorer quality of care.

In many cases where there were serious deficien-
cies of quality of care, there was a scheme to redirect
funds meant for care and treatment to board mem-
bers, operators, or their families. These schemes were
always accompanied by a cover-up, misreporting, or
lack of independence by a certified public accoun-
tant (CPA) whose reports to the program’s Board of
Directors and to the State failed to reveal the diver-
sion of funds. The State relies upon the CPA’s certi-
fied audits and Consolidated Fiscal Report (CFR)
submitted by its licensees to ensure fiscal integrity
in its programs. :

Yet, under New York law an accountant is gener-
ally liable in negligence only to his or her own cli-
ent. Under this rule of “privity,” the accountant is
liable only to those parties with whom he or she is
in contractual privity unless the CPA was aware in
advance that a third party would rely on his/her re-
port for a particular purpose. Thus, the State does
not have standing to initiate suit against an accoun-
tant for negligent practices in connection with the
financial report on a mental hygiene program be-
cause the State is not the direct client of the accoun-
tant. Rather, the mental hygiene program, which
must provide the financial report to the State, is the
client of the accountant, and as such, is the only party
to whom the accountant is liable for negligence. In



By Randi Kreiss

“We are please to hear that
indictments are imminent.”
With those words, the spokes-
man for a state panel that first
shined a spotlight on substan-
dard conditions at HI-LI
Manor in far Rockaway,
hailed reports of criminal
charges about to be filed.

Gary Masline, spokesman
for the New York State Com-
mission on Quality of Care for
the Mentally Disabled, said he
was pleased to hear that
sources af the Brooklyn U.S.
Attorney General's office
have indicated movement on
the case after a year-long in-
vestigation.

The focus of the probe by
Federal and state authorities
has been HI-LI Manor in Far
Rockaway, an adult home for
the mentally disabled, owned
and operated by the Hebrew
Academy of the Five Towns
and Rockaway (HAFTR).

David Kolatch of Lawrence,
longtime executive director of
HAFTR, and Beryl Zyskind,
a former assistan! to Mr.
Kolatch and manager of HI-
LI were charged by the Com-
mission on Quality Care with
misappropriating up to $4 mil-
lion in state and federal funds
ecarmarked for patient care,
food and sanitation, over a
seven-year period.

HI-LI was called “one of the
worst” adult homes in the state
by the Commission, "being
deficient in virtually every
area studied” Investigators
said patients were 1nad-
equately fed and clothed, sub-
jected to substandard sanita-
tion conditions and health care.

In a comprehensive report
issued in June 1992, the Com-
mission said the means used
to divert money from the pa-
tients were interest free loans,
establishment of secret ac-
counts and irregular real es-

tate transfers. The panel said
that funds listed on HI-LI's
books as “management” fees
actually comprised a “slush
fund for luxury vehicle rent-
als, autos, home expenses,
Jewelry and fur insurance for
Mr. Kolatch and/or Mr.
Zyskind and their families™

At the time, Franklyn
Snitow, attorney for HAFTR,
said the report was “unfairly
slanted™ and that the school “is
truly the victim of Beryl
Zyskind."

Mr, Kolatch was subse-
quently placed on a leave of
absence; Mr. Zyskind had
been dismissed as the HI-LI
administrator in December
1991,

The New York State Depart-
ment of Social Services re-
voked the operating license
held by HAFTR to manage the
HI-LI Manor, after HAFTR
appealed, the decision to re-
voke was upheld in February,

Indictments expected in HI-LI scam

1993, by a New York State
Administrative Court Judge.

A New York Post story this
week reports that Beryl
Zyskind is accused of stealing
from the 125 elderly and men-
tally 1ll HI-LI residents and
siphoning the money into his
other businesses.

Specifically, the Post says
that Mr. Zyskind is charged
with depositing a $122,658
check belonging to a mentally
disabled veteran into a HI-LI
operating account. According
to the Commission on Quality
Care, the check represented
several years of benefits owed
to the veteran.

Investigators say Mr.
Zyskind used the money to
fund another of his adult
homes and to cover various
operating expenses. The Com-
mission said he did not try to
contact the veteran who left
HI-LI to live with friends one
month beforehis check came in

turn, only the program, not the accountant, is liable
to the State. And the program is obviously unlikely
to pursue litigation against an accountant who has
colluded to conceal improper fiscal practices or whose
negligence has failed to disclose such practices ci-
ther to the board of directors or the State, or both.

In its position as creator, licensor, funding source
and regulator of the mental hygiene system, the State
is clearly a “relying party” with respect to accoun-
tants’ financial reports on mental hygienc programs.
Indeed, the State is really the primary party-in-inter-
est. The programs are operating pursuant to a State
license to care for the State’s mentally disabled per-
sons, which includes a specific regulatory audir re-
quirement. State and/or federal monies pay for the
audits. And, the Stare intends to rely on the financial
reports rather than auditing the thousands of pro-
grams itself to ensure the integrity of the programs
and the character and competence of the operators.

Thus, the Commission has been proposing statu-
tory or regulatory changes to put the State “in privity”
with any and all accountants who complete financial

reports and audits for licensed mental hygiene pro-
grams. Under its proposal, an accountant who neg-
ligently prepares a financial report on a mental hy-
giene program would be liable to the State for dam-
ages the report causes or contributes to causing.
The benefits of these proposals, if adopted, will
be:
W the protection of public funds and the State’s men-
tally disabled clients who are served by the mental
hygiene programs;
W deterrence of the misuse of the funds, which the

Commission has found invariably has an adverse
effect on quality of care;

W the deterrence to accountants’ misleading or care-
less audits of the efforts of program operators;
and,

W a source for recoupment of not only State funds,
bur also personal funds of the clients which have
been misused or stolen in some cases.
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Prevention Throﬁgh Timely Medical i
Treatment: The SDMC Program

The Surrogate Decision-Making Committee Pro-
gram (SDMC), by providing timely consents to
major medical treatment, has proven to be an effec-
tive prevention tool, preserving and maintaining the
health of thousands of individuals since its inception.
Created in 1985 as a demonstration, the SDMC
program was made permanent in 1990 and authorized
for expansion in 1992 by creating a mechanism for
the Commission to enter into agreements with local
community dispute resolution centers. During the past
year contracts were developed and signed with three
centers and the program expanded, now operating ina
20-county area. Projections for expansion into two
more counties are foreseen for the near future.
During the reporting period, the SDMC program
reviewed 348 cases in which 296 individuals were

given consents to receive major medical treatment
which had positive effects. Since its beginnings, the
program has expeditiously assisted 2,778 individuals
in decisions related to major medical treatment.

The 230 dedicated volunteer members operate
through four-person panels, composed of a health
care professional, a lawyer, a former patient or rela-
tive or advocate, and a person with expertise or interest
in the care of persons with mental disabilities. Panel
members assist people with mental disabilites, who
lack the capacity to provide informed consent or have
no family members or guardians, and provide (or
refuse) surrogate consent on their behalf, promot-
ing the person’s autonomy and best interest. As the
program continues to expand, new members are
being recruited and trained throughout the state.

Keith Byron

Senior Assistant Dutchess County Attor-
ney Keith Byron chose a career in county
government, but after hours he renders
an extra service to local, mentally dis-
abled citizens.

Byron is a volunteer in an award-win-
ning program providing an alternative to
the court system in obtaining consent for
major medical treatment. He acts on be-
half of individuals unable to provide their
awn informed consent and who have no
family or guardian to act on their behalf.

Byron is a volunteer panel member in
the state’s Surrogate Decision Making
Committee Program. The program ser-

vices individuals living in residential pro-
grams of the state’s Department of Mental
Hygiene. If a resident is deemed mentally
incapable of making a decision regarding
a medical treatment, a Surrogate Commit-
tee panel is authorized to provide substi-
tute consent or refuse the proposed treat-
ment after applying a “best interests of the
resident” test.

Keith Byron has served on the Dutchess
County Surrogate Decision Making Com-
mittee since its inception in 1986. Each of
these committees operates with a four
member volunteer panel made up of an at-
tomey, medical professional, family mem-
ber (a person who has been a consumer of
mental hygiene services or whose family
members have been consumers), and ad-
vocate (a person with expertise or interest
in the care of the mentally disabled).

The panel meets with the client being
considered for a proposed medical proce-
dure prior to making its decision about
mental capacity and consent.

Since the program began in 1986, the
surrogate decision making group has func-
tioned in a 14 county area and is adminis-
tered by the New York State Commission
on Quality of Care for the Mentally Dis-
abled. Previous to the current surrogate

process, invasive medical treatment de-
cisions were subject to a court review
which was not only time-consuming and
costly, but often delayed treatment with
resultant pain, discomfort or deteriora-
tion of the resident’s medical condition.
The surrogate decision making system is
a more timely, less expensive, easily ac-
cessible, and a more personalized alter-
native to the judicial process.

In his role as a surrogate decision mak-
ing volunteer, Keith Byron has partici-
pated in 106 hearings involving 420
cases. These hearings are held in the
Hudson Valley area and involve travel on
his own time to and from the hearing site,
usually a state facility. According to the
latest state figures, some 2,600 facility
residents have been served by Byron and
his fellow volunteers. “What makes this
program work is the selfless contributions
of so many volunteers who carefully scru-
tinize the merits of every case before they
make a decision,” said Clarence J. Sun-
dram, chair of the commission. “This
program is an example of the contribu-
tions that a public-private partnership can
make in improving service to people who
are mentally disabled.™
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Preventing Abuse Promotmg Quahty
Through Leglslatlon

Legislation on mental hygiene issues also has served
cxntmcly important purposes in correcting and pre-
venting abuse and promoting quality of care and
treatment. Over the years the Commission has sug-
gested a number of proposals to the Governor and
Legislature which have since been codified into law,
c.g., Chapter 553 of the Laws of 1992 prohibiting
self-dealing and low interest loans for executives in
mental hygiene programs; Chapter 145 of the Laws
of 1991 requiring senior executives of DMH-licensed
agencies entering into less-than-arm’s length real
property transactions to disclose the material facts
of the transaction in writing to their boards of direc-
tors and to the DMH commissioners as a condition
for public funding; Chapter 730 of the Laws of 1992
clarifying the authority and access of the Commis-
sion in investigating deaths of individuals in adult
homes; Chapter 675 of the Laws of 1989, a major
reform statute pertaining to guardianship; Chapter
354 of the Laws of 1985, the establishment of the
Surrogate Decision-Making Committee (SDMC)
program; the Child Abuse Preventon Act of 1985
authorizing the Commission to investigate all alle-
gations of child abuse or neglect thar originate in
residential settings licensed or operated by the Of-
fice of Mental Health or the Office of Mental Retar-
dation and Developmental Disabiliries.

SDMC Actions

[N = 348]

An example of a legislative proposal suggested by
the Commission for promoting improvement of care
and treatment and prevention of failure in discharge
planning was passed by the Legislarure and signed
by Governor Cuomo during the reporting period as
Chaprter 135 of the Laws of 1993. This law will al-
low a patient in a facility to have a friend or advo-
cate of his or her choice to be present when facility
staff develop the treatment or discharge plan, The
Commission’s discharge planning study [see below]
pointed out the need for facility staff to be attentive
to developing and nurturing informal supports for
individuals while they are hospitalized to promote
avoidance of the need for rehospitalization. The in-
clusion of a family member or other significant in-
dividual of the patient’s choice in the planning pro-
cess will provide important information and assis-
tance to the facility pertaining to the needs of the
patient and the existence of informal caregivers who
may collaborate with the facility and support the
individual in appropriate treatment and discharge
planning. In addition, the participation of this indi-
vidual will promote advocacy and selection of ap-
propriate treatment goals and planning for services
upon discharge.

Sources of SDMC Cases

(N = 348]
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Prevention Through Education

and Training

Education and training are powerful preventive tools,
and the Commission, particularly through its Pro-
tection & Advocacy contract programs, has been en-
gaged in significant educational efforts over the years.
Some examples of the training initiatives during the
past year are listed below.

PADD Trainings

Each office in the Commission’s Protection and
Advocacy for Persons with Developmental Disabili-
tics (PADD) program sets an agenda for the year for
providing trainings, conferences or small workshops
to groups throughout the assigned catchment area.
The topics are generated according to the needs of a
particular group and trainings, and, besides being
excellent preventive tools, serve as significant ways
of providing outreach. The following represents a
sampling of statewide PADD trainings:

B The Albany central office of the PADD program
sponsors an educational and training unit which
has been conducting a statewide series of educa-
tional advocacy trainings for parents who wish to
serve as their own advocates. In particular, the
project has addressed minority families and has
conducted bi-lingual trainings. This year the
project has responded to requests for training on
Transition Planning from school to work.

B How to develop Plans for Achieving Self-Support
(PASS) has been a topic of considerable interest
and has been presented in PADD conferences in
Long Island and Batavia in the Western part of
New York State. PASS plans assist individuals to
optimize their entitlement and purchase the ser-
vices necessary for reaching full independence. In
particular, individuals have expressed an interest
in PASS to assist in their transition from school to
work.

B “Guardianship and Future Planning” remains the
most frequently requested training topic for the
New York City PADD program. Parents are con-
cerned about the future of governmental support
for residential care and they are planning to leave
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their resources to their disabled sons and daugh-
ters in a way which will enhance their lives.

B In the Mid- Hudson PADD program, the staff
attorney and paralegal conducted trainings on
“How to be Your Own Lawyer” concentrating
on self-advocacy techniques.

B The aftermath of the Zebley decision (liberalizing
the definition of disability for childhood Supple-
mental Security Income) occasioned many train-
ing opportunities. In the North Country and
Broome County PADD offices, attorneys have
conducted rtrainings on applying for retroactive
benefits under Zebley and establishing Social Se-
curity and Medicaid Trusts to protect the rather
substantial benefits.

B New York Lawyers for the Public Interest has had
significant success in using radio and television
for educational opportunities. Attorneys from the
office have been guests on interview shows in
which they discussed the Americans with Disabili-
ties Act.

B The classroom provides the best forum for both
the Long Island and Albany Law School PADD
programs. Here the PADD representatives influ-
ence furure attorneys, teachers, and human ser-
vice workers to help insure better community in-
tegration.

Disabi_litics and Eh_c Law

During this reporting period, the cable TV series
produced jointly by the Commission and the New
York State Bar Association developed a powerful tape
on the issues surrounding individuals with deafness.
The show was taped entirely on location in New
York City using a professional director and actors.
The story involves an attorney with deafness who
becomes a mugging victim and it chronicles his trip
to the hospital and his need for sign language inter-
pretation through all stages of treatment. There is a
demonstration of some simple signs which would
help health care professionals like Emergency Ser-




vice workers to communicate with their patients in
life threatening situations. Major Albany TV net-
works, public TV, and cable channels throughout the
state aired the show as a public service.

PAIMI Outreach and Public
Education/Constituency
Training

The Protection and Advocacy for Individuals with
Mental Iliness program provides opportunmcs for
public comment on its activities and priorities. This

year, in addition to three public meetings which were
scheduled in conjunction with three of the recipi-

ent-run small grant projects, PAIMI staff and advi-

sory council expanded the opportunities for com-
ment by participation in conferences of both recipi-
ent and family organizations as well as a noted advo-
cacy organization. These included the statewide con-
ference of the Mental Health Association in New
York State as well as the statewide conference of the
Recipient Empowerment Project and in both in-
stances spent a block of time soliciting and listening
to comments from constituencies.

During this reporting period, the Commission’s
PAIMI program also entered into contracts with six
recipient or family groups around New York to pro-
vide innovative projects which are meant to enhance
the program’s goals. The Commission decided to
use approximately $50,000 in previously non-obli-
gated PAIMI funds to assist in the establishment of
worthwhile advocacy projects. These contracts were
for one year projccts only, so that if project wishes to
continue its activities it would need to seek fundmg
elsewhere to do so. The following are the projects
which received PAIMI support during this report
period:

B Mental Health Association in New York City/
Bronx was awarded a grant to develop its Con-
sumer Advocacy Peer Support project (CAPS)
which provides outreach and rights information
for metropolitan New York City regarding both
specific PAIMI services and the rights of persons
involved with mental health treatment in general.
The project is staffed by consumers of mental
health services. CAPS has developed a bi-lingual

" (English/Spanish) packet of information which it
uses in its outreach activities, and has distributed
it widely throughout New York City.

B Advocacy Coordinating Coalition of Greater
Rochester was funded to provide a self-advocacy
training project for recipients of mental health

- services in a variety of PAIMI-eligible living situ:
ations around the metropolitan Rochester area.
Trainers are current or former recipients of ser-
vices. Additionally, once recipients have received
advocacy skills training, they will also be offered
training in dispute resolution techniques.

B Community Living Associates, Inc., a recipi-
ent-run organization in Albany received an award
to develop a peer advocacy project at the Capital
District Psychlatrlc Center. :

B WSKG-TV, a public television station in-
Binghamton was awarded a grant which partially
funds the production of a 30-minute documen-
tary program focusing on the mental health re-
cipient empowerment movement, which includes
both family and recipient perspectives as well as
information on PAIMI services. Once the program
has been completed, it will be distributed to the
other public television stations in New York State
as well as be available as a training tool.

B The Alliance for the Mentally Ill in New York
State was awarded a grant to develop an outreach

- program for family members who are minorities
throughout the state. This project will provide
several sites for training of minority family mem-
bers and will also print and distribute widely in-
formation both on AMI and the PAIMI program .
in several languages, including Chinese and Ko-
rean as well as English and Spanish.

B AMI/Albany Relatives, a local chapter of family
members, was awarded a grant to establish the
GIFT project (Grants Involving Fun Togcthcr),
which will provide normalizing and non- stigma-
tizing recreational and socialization opportumtlcs
for recipients of mental health services in the Capi-

.tal District.



Trackmg the Transition

to .the Community R

Willowbrook Closure

During this reporting period, on March 11, 1993, a ceremony was held in New
York City concluding 21 years of litigation 1nvolv1ng the Willowbrook Develop-
mental Center. At one time Willowbrook was the largest institution for people with
mental retardation in the world (almost 6,000 residents), and infamous for inhu-
mane conditions exposed to the public by the media. The -official ending of the
litigation at this court signing ceremony legally and dramatically concluded one era’
and marked the transition to a new one.

In a statement to the Court on the occasion of the settlement the Commission
Chairman stated:

“The signing of that judgment [Willowbrook Consent Decree] was an
acknowledgment by government of its obligations not Only to protect a
class of people long forgotten behind the walls of institutions, but also
to affirmatively create opportunities for them to return to society, to
become a part of the community and to lead more normal lives. I have
no doubt that, when the history of mental retardation in this century is
written; the signing of the Willowbrook Consent Judgment will be re-
garded as a significant turning point in public policy.”

Now the focus of concern in public policy is tracking the transition of individuals
with mental disabilities to more “normalized” life in the commumty What types of
services and safeguards are necessary? What kinds of monitoring and oversight is in
place? In the past few years, these have been central concerns of the Commission’s
oversight role.
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Dischar_gi Iilgpning Practice_:_s

One of the many aspects of successful transition to
the community is careful discharge planning for per-
sons who have been hospitalized to assure their ac-
cess to continued mental health treatment, appro-
priate housing, and necessary rehabilitation services
and supports to live successfully in the community.

In an effort to improve service provision and ac-
cessibility to patients with serious mental illness, the
Office of Mental Health and the State Hospital Re-
view and Planning Council piloted new inpatient
and outpatient reimbursement methodologies that
provided incentive payments of approximately $20
million to hospitals and community mental health
programs.

In response to a request by the Office of Mental
Health and the State Hospital Review and Planning
Council to evaluate the effectiveness of these new
reimbursement methodologies and to determine
whether these fiscal incentives had any adverse im-
pact upon patients, the Commission conducted a
study of the discharge practices of 10 hospitals across
the state and retraced the experiences of 100 patients
admitted to and discharged from these facilities.

The findings of the Commission’s review are so-
bering. The Commission concluded that the incen-

tive payments which resulted in the expenditure of
approximately $20 million in 1992, failed to influ-
ence changes in provider practices as intended. There
were, however, some aspects of discharge planning
which improved greatly since they were last studied
by the Commission in 1988. On the positive side:

B more patients had a clearly identified discharge
plan in the hospital record;

B more patients were given a referral to an outpa-
tient program with a specific appointment upon
discharge; and

B housing arrangements were made for all patients
upon discharge.

At the same time, many other unsatisfactory con-
ditions did not change. Inpatient stays continued to
be used largely for crisis stabilization, patients and
families were usually not meaningfully involved in
the preparation of discharge plans or provided with
much voice or choice in services to be provided, and
once discharged, patients were typically left on their
own to negotiate a complex web of human service
programs operated by multiple state, local, and pri-
vate agencies.

Follow-up of the 100 discharged individuals in
the Commuission’s study, revealed significant gaps in

Willowbrook Closure

“The signing of the Willowbrook
Consent Decree was an
acknowledgment by government
of its obligations not only to
protect a class of people long
forgotten behind the walls of
institutions, but also to
affirmatively create opportunities
for them to return to society, to
become a part of the community
and to lead more normal lives.”
- Clarence J. Sundram
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care. Over one-third of the individuals had been re-
hospitalized at least once during the six-month fol-
low-up period, ncarly one-fourth made no known
service contact, and most received only two hours
of clinical services monthly. Many of these 100 indi-
viduals also experienced financial problems, or
changes in residence, or serious illness, or drug and
alcohol abuse. In addition, nine individuals had been
homeless for some period of time during the fol-
low-up period, seven had trouble with the law, and
two had died.

The Commission believes that in order to improve
discharge outcomes for patients, fundamental
changes in policy goals need to occur. It is impera-
tive that patients and families become meaningfully
involved in treatment planning, in idenafying the
types of services needed upon discharge, and in ob-
taining the supports necessary to reintegrate into the
community. This will require greater emphasis on
vocational, social, and psychiatric rehabilitation ser-

vices rather that continuing almost exclusive reliance
on low levels of clinical services, as well as increased
emphasis on consumer-directed services and family
support programs. Finally, the Commission believes
that the use of clear, visible, substantial, measurable,
beneficial, and closely monitored fiscal incentives to
change provider behavior and practices should con-
tinue to be explored.

In response to the findings of the Commission’s
report and in recognition of the concerns of indi-
viduals with serious and persistent mental illness, the
Office of Mental Health has discontinued the State’s
Alternative Reimbursement methodology (ARMs)
for inpatient and outpatient mental health services.
The Office of Mental Health is also developing an
educational/advocacy program for family and recipi-
ent organizations which will address some of the
discharge planning issues of psychiatric units of gen-
cral hospitals identified in the Commission report.

By Jim Puzzanghera
STAFF WRITER

Homeless and abusing drugs, Mike was
involuntarily admitted to a4 Long Island
hospital in 1991 for psychiatric treat-
ment, and was diagnosed with depres-
sive, personality and substance-abuse
disorders.

Mike, a pseudonym for a 22-year-old
patient, was not at a psychiatric center
because the state in the late 1980s shifted
responsibility for short-term, acute men-
tal-health care to general hospitals. He
was released after five days, with ap-
pointments for a mental health clinic and
a drug treatment program.

That specific discharge plan, accord-
Ing to a new state report, was a great
improvement over discharges from gen-
eral hospitals five years ago. But Mike's
case also points up one of the major prob-
lems those hospitals are having in treat-
ing the mentally ill—six months after his
discharge, the study found that Mike had
not kept his appointments and that no-
body at the hospital or the clinic knew
where he was.

“This is the first line of entry. . s0 the
functioning of these hospitals becomes
extremely critical in the functioning of
the whole mental health system.” said

Report notes flaws in mental-health system

Clarence J. Sundram, chairman of the
state's Commission on Quality of Care for
the Mentally Disabled. “The general hos-
pitals are doing a reasonably good job of
crisis stabilization. . .what the study sug-
gests is that we're doing a less thorough
job in assessing what it is that the patient
is gomng to need to live in the community.”

The commission’s study, to be officially
released today, found that although 97 per-
cent of the 100 patients studied had a
clearly stated discharge plan when they left
the hospital, 22 percent received no fol-
low-up services during the six months af-
ter they were released.

The result was that 38 percent of the pa-
tients were rehospitalized during those six
months, with 13 percent returning maore
than once. The rates were higher in New
York City and on Long Island, where 50
percent of the patients in the study were
rehospitalized, compared with 24 percent
upstate.

The findings spurred the commission to
make three major recommendations: that
patients and their families be more involved
in discharge planning; that the state Office
of Mental Health provide more vocational,
social and family-support programs; and
that the mental health office rework the
Medicaid rermbursement system that has

failed to provide incentives for hospitals
to reduce the high rate at which patients
retum.

“We certainly believe that discharge
planning could be infinitely more im-
proved. It ranges from abysmal to poor,”
said Sadie Hofstein, executive director
of the Mental Health Association of
Nassau County, an advocacy and educa-
tional organization.

State Mental Health Commissioner
Richard Surles wrote to the commission
that he agreed with the recommendations
and already was working on a new Med-
icaid reimbursement system and an edu-
cational and advocacy program for fami-
lies. Providing more diverse outpatient
services 1s a long-term goal, but restruc-
turing the system will be difficult, Surles
said.

The commission’s study follows one
in 1988 that found that, although 85 per-
cent of the patients discharged had out-
patient services arranged by the hospi-
tals, only 40 percent had specific appoint-
ments. The number with specific appoint-
ments increased to 80 percent in the lat-
est study, which involved a random
sample of 100 patients at 10 hospitals
statewde, . .
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Adult Home_s

New York’s mental health system is changing from a
largely institutionally-based system to one where
most individuals with serious mental illness will be
treated in the community. Community-based services
can provide more freedom, more chances to obtain
daily living and vocational skills, and more apportu-
nities for individuals to enjoy their adulr life with
fewer restrictions on their civil libertics.

For persons with serious mental illness, the tran-
sition from institutional-based care to community
services has not been without casualty—the most se-
rious being death. Twvo deaths involving individuals
who were discharged from state psychiatric centers
to chronically deficient adult homes poignantly re-
vealed the failure of psychiatric centers to meet their
legal responsibility for discharge planning and fol-
low-up, and community and social service agencies
to coordinate and deliver medical and outpatient
mental health care, and case management.

The Commission highlighted the stories of
Serina Williams and Nicholas Cooper as il-
lustrative of the problems that have evolved
for many individuals who had lived much of
their lives in institutions and then were
abruptly expected to adjust to living in the
community, often through placement in adult
homes with long histories of poor conditions.

Both Serina Williams and Nicholas Cooper
(pseudonyms) had spent more than 30 years of their
lives in large state institutions, and, for both, dis-
charge into the community marked many changes
in their daily lives and personal responsibilities for
their self-care. Neither adjusted to these live changes
well. At the adult home, Serina was mute. She was
unable to shower or dress herself, or complete her
activities of daily living. Serina’s days were spent sit-
ring in the home’s lounge, pacing the floors, and

Glov ville

ALBANY, N.Y. (AP) — A watchdog
agency has sharply criticized the state for
discharging mentally 11l patients who
have lived for decades in psychiatric cen-
ters without adequately arranging for
their care in the community.

The report from the Commission on
Quality of Care For the Mentally Dis-
abled on Tuesday cited the cases of two
deaths related to the discharge of two
long-time psychiatric center patients.

It gives new ammunition to advocates
who are pressing the state to spend more
money on the thousands of mentally 1ll
patients who have left state institutions
over the last decade.

“Many long-term patients...are simply
not ready to live outside the hospital with-
out considerable support and supervision,
which does not currently exist in most
communities,” the report by the Commis-
sion on Quality of Care For the Mentally
Disabled said.

The state Office of Mental Health said
it is working aggressively to correct any
shortcomings.

The population of New York's psychi-
atric centers has dropped from more than
21,000 in August 1983 to 10,511 now,
state officials said. Many of those cut-
backs came during the state's financial

Report criticizes ‘safety net’

troubles over the last few years.

The commission's report focused on a
73-year-old man who was discharged from
the Pilgrim psychiatric center in Long Is-
land into a local adult home after 35 years
n mental hosprtals. The man, who was not
identified, was discharged in July 1991
eight days after his treatment team con-
cluded he should stay in the hospital, the
report said.

He died that October. Despite concemns
raised about his dirty appearance and mis-
management of medication at the
Brentwood adult home, there is no evidence
that anyone from Pilgrim contacted him
during his last month of life, the report said.

A 60-year-old woman, who had been in
various state-run institutions since 1949,
was shifted to the New Queen Esther Home
for Adults in Queens in 1991.

A year later, after worries about her be-
havior raised by staff members were ig-
nored, the woman allegedly assaulted an
elderly adult home resident who later died
fram her injuries, the report said.

The commission said the same budget
pressures that are forcing the state to dis-
charge patients are also preventing the de-
velopment of services that will help those
people in the community.

“There 1s no single place to which pa-

tients can go to have all their needs met
for food, clothing, shelter and medical
and psychiatric care, nor a reliable
mechanism to assemble and deliver a
comprehensive and dependable package
of these services to them,” the report said.

A spokesman for the Office of Mental
Health said investigations are continu-
ing into the two deaths. He also said the
department will soon begin a pilot pro-
gram designed to more effectively get
these services to patients.

“We regard these as anomahies, not
part of an ongoing pattern,” spokesman
Roger Klingman said.

Responded Clarence Sundram, com-
mission chairman: “I wish that was so.
Unfortunately, we have investigated too
many cases of patients that have been
inappropriately discharged into facilities
that were incapable of meeting their
needs.”

While these cases haven't resulted in
deaths, there has been some long-term
neglect.

The commission recommended the
state Office of Mental Health more ng-
orously follow its own guidelines for
discharging patients and extend these
rules to the psychiatric umits of regular
hospitals.
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Unfortunately, what currently exists in many
communities is a loose “patch work” of pro-
grams serving persons with serious mental
illness; there is no one place or reliable pro-
cess to coordinate and deliver services to meet
theindividuals’ long-term needs for food, cloth-
ing, shelter, medical, and psychiatric care.

“smoking like crazy.” Nicholas had similar struggles.
He generally looked dirty and unkempt and needed
frequent reminders to shave, shower, and change his
clothes. Nicholas thought he was a fighter pilot wag-
ing war against the Japanese, however, he spent his
days walking alone in the community and hanging
out at the local shopping plaza.

Both Serina and Nicholas were discharged to adult
homes, New Queen Esther Home for Adults and
Brentwood Adult Home, which had been cited by
the Department of Social Services for many serious
deficiencies in the provisions of basic custodial care
and services for years. At their best, adult homes are
designed and funded to provide a significantly lower
level of support and supervision than the state psy-
chiatric centers where Serina and Nicholas had spent
most of their adult lives. Their discharge to adult
homes, known not to even meet these minimal com-
pliance standards, could not ensure that they would
receive the level of support, assistance, and mental
health services they needed.

The Commission highlighted the stories of Serina
Williams and Nicholas Cooper as illustrative of the
problems that have evolved for many individuals who
had lived much of their lives in institutions and then
were abruptly expected to adjust to living in the com-
munity, often through placement in adult homes with
long histories of poor conditions. Many long-term
patients are not ready or able to live outside the psy-
chiatric center without considerable support and
supervision. Unfortunately, what currently exists in
many communities is a loose “patch work” of pro-
grams serving persons with serious mental illness;
there is no one place or reliable process to coordi-
nate and deliver services to meet the individuals’ long-
term needs for food, clothing, shelter, medical, and
psychiatric care.

The Commuission’s report recommended that plans
for further inpatient census reduction at state psy-
chiatric centers include commitment of adequate re-
sources to develop a range of community residential
and support services for severely impaired individu-
als who have for years depended on the protection
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and care of state institutions. The Commission also
recommended that the Office of Mental Health ex-
tend discharge planning and follow-up requirements
to psychiatric units of community hospitals and also
urged the Office of Mental Health to assess the level
of care needed by adult home residents with mental
illness and to develop a more appropriate model of
care to better address their needs.

As a result of the Commission’s report, the Office
of Mental Health halted admissions to one of the adult
homes, which was subsequently closed by the De-
partment of Social Services. The Department has also
taken enforcement actions against the second adult home,
although the Office of Mental Health has taken no for-
mal actions to halt discharges to this facility from
neighboring state psychiatric centers.

As of this writing, there are several proposals in
the 1994-95 Executive Budget and 1994 legislative
proposals. The Executive Budger includes an adule
home initiative providing for Supportive Case Man-
agement reams, which, besides providing a context
for transferring staff who would have been laid off
from closed or downsized psychiatric centers, offers
new prospects for accountability in such areas as dis-
charge planning and case management. Legislative
initiatives include a proposal for a quality improve-
ment program to enhance funding for adult homes
that have met or exceeded state standards, and the
establishment of a special Commission oversight
team for adult homes and an Adult Home Advocacy
Program administered by the Commission. If ap-
proved, these initiatives will begin a process of re-
form identified by the Commission in its 1990 re-
port on adult homes, Adult Homes Serving Residents
with Mental Illness: A Study of Conditions, Services,
and Regulation.

Parents Who Are Mentally
Retarded

Being a parent and being mentally retarded have
never been mutually exclusive, but in most New York
communitics today service providers are more aware
of these parents and their special parenting assistance
needs—as well as their high risk of losing the cus-
tody of their children if ample supports and training
arc not provided. Like these service providers, the
Commission too has been periodically called upon
to assist parents with mental retardation as they
struggle to meet the parenting needs of their chil-
dren and often with child protective workers and fam-
ily courts to maintain the custody of their children.



Over the past year the Commission had the op-
portunity to study and learn more systemarically
about the needs of parents who are mentally retarded.
In several New York communities, special parenting
programs funded by the New York State Develop-
mental Disabilities Planning Council (DDPC), were
established to meet the needs of these families and
helping them to remain together. The Council asked
the Commission to evaluate the effectiveness of these
programs, most of which had been operational for
about two years, to make recommendations to
strengthen their effectiveness, and to explore options,
as appropriate, for the continued long-term funding
of the programs. In the course of its study, the Com-
mission profiled 41 families using the eight programs
(about half of their service population), met with
program administrators and family workers, visited
families in their homes, and interviewed child pre-
ventive services programs in the communities, which
were usually also serving the families.

In a two-volume report, the Commission found
that the well-being of the 41 families varied consid-
erably, with some having done well, while others
experienced many problems often associated with
alcohol abuse by onc or both parents, social isola-
tion, and reluctance to participate or follow the ad-
vice or parenting support programs in which they
were involved. In addition, the problems of some
families often had serious implications for the chil-
dren. The Commuission found that nearly half of the

families had been the subject of at least one allega-
tion of child abuse or neglect to the State Hotline,
and approximately one-fourth of the children living
at home with the 41 families did not receive adequate
medical care, dental care, or nutrition.
Heterogeneity also seemed to be the trademark
of the eight parenting programs. The Commission’s
report documented the efforts of these cight unique
programs to find suitable housing for families, to make
important arrangements for medical and dental ser-
vices, and to provide regular in-home training for
parents in tasks as varied as changing diapers, planning
nutritious meals, and using public transportation.
Despite the programs’ well-intentioned efforts to
provide services, and, in many cases, to befriend fami-
lies, many of the families had on-going difficulties.
Noting that many of the families experienced con-
unuing crises, even with services, and that many of
the children were at high risk, both because of their
parents’ disabilities and their own identified handi-
capping conditions, the Commission advocated that
programs develop more formal risk management
procedures and better working relationships with
local child protective and preventive service agen-
cies. The Commission also strongly recommended
to government policymakers that long-term studies
of these families be undertaken to better understand
their needs, strengths, and difficulties as children
grow from infancy through childhood to adolescence.

‘Superhuman’ image stressful

Some parents of developmentally disabled children
sometimes have hard time coping with responsibility

Health: New York doesnt
do enough to protect the
developmentally disabled
from abuse, a state com-
mission says.

By MICHAEL J. WOODS
Observer-Dispatch

Parents who care for their
developmentally disabled
children at home often feed
“frustrated, angry, even guilty
at themselves for not being
superhuman,” a local advocate
said yesterday.

If these families don't get
occasional help, if they aren’t
able to have a respite now and

then from their difficult
caretaker’s role, the stress can
be overwhelming, said Donna
Wenz, director of the Utica-
based Parent Advocates for the
Retarded and Developmen-
tally Disabled. In a worse case
scenario, developmentally
disabled children may end up
being abused by the same par-
ents or other family members
who have made the difficult
decision to love and care for
them.

“Stress can lead to abuse,”
Wenz said. “Families have to
be almost superhuman to pro-
vide this kind of 24-hour care.”

She was reacting to a report
by a watchdog group that said
the state should provide more
help and training to such fami-
lies, and make more facilities
available for them to take pe-
riedic breaks.

The state Commission on
Quality of Care for the Men-
tally Disabled, which did the
study, said that of 4,000 annual
reports of abuse or neglect of
a mentally 1ll or developmen-
tally disabled person in New
York, 9 percent involve the
person’s parent or other fam-
ily member,

For the developmentally dis-
abled in day treatment pro-
grams, one out of four cases
of abuse involves the family,
and the typical victim—seven
out of 10 times—is a young
woman, the commission said.

Wenz said she was not aware
of any abuse cases locally, but
she said she has heard a range
of emotions expressed by par-
ents—from frustration to an-
ger—to suggest that respite
services might be one way to
counteract any tendency to-
ward abuse. . .
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Watching Over the
Children

services to children in the mental hygiene system. Chapter 548 of the Laws of

1989 recognized that oversight of services for children in out-of-home place-
ments is particularly important, since many of these children have no natural advo-
cates who are in a position to watch over them. Accordingly, this legislation en-
hanced the ability of the Commission to monitor the care and treatment of children
in mental hygiene facilities. Besides the Commission’s role of investigating allega-
tons of child abuse and neglect emanating from these residential facilities (in addi-
tion to interventions by quality assurance and advocacy staff discussed elsewhere in
this report), the Commission has manifested a significant oversight presence for
children with disabilities.

l n recent years, the Commission has placed an increasing priority in monitoring
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_Cﬁil‘dr—en in the

Mental Hygiene System

Over the past year, the Commission has learned much
about the system of mental hygiene services for chil-
dren. One of the aspects of the service system that
has become undeniably apparent is that the system
is calling for significant structural reform—a reform
that requires serving children and their families more
effectively and uses more cfficiently the substantial
amount of public money devoted to the system.

During 1992-93, the Commission’s activitics on
behalf of children included two major policy stud-
ies—one described the lives of 100 children from 18
residential programs across New York Srate, along
with an additional 34 children who had been dis-
charged two years ago; the other comprehensively
reviewed the care and treatment provided to chil-
dren and adolescents at 10 psychiatric services of
general hospitals. Both of these systemic studies,
prompred serious questions and concerns such as,
“Are we getting what we pay for™? “How do we
reform costly, fragmented services™ “What makes
services better”? “Are some practices clearly out-of-
bounds™?

Residential Services

The Commission’s study of residential programs re-
vealed that children usually receive a “safe haven,”
but their placements frequently mark the beginning
of a long journey through multiple child care sys-
tems. Ironically, it seemed that the price of protect-
ing these children from the harmful conditons in
their families was often at the expense of the attributes
of a normal childhood. With a first-hand look, the
Commission saw that these children were often
robbed of their childhood, first by the desperate con-
ditons in their family lives, and then by the very
design of the service systems that kept them moving
from one placement to another.
Other troubling findings were that:

W rrearment failed to focus on crucial issues such as
prior history of abuse and neglect, dysfunctions
within the family, sex education, and vocational
training,

The Commission’s study of residential pro-
grams revealed that children usually receive
a “safe haven,” but their placements fre-
quently mark the beginning of a long jour-
ney through multiple child care systems.

B 75% of the children had no psychotic symptoms
or diagnoses and almost all were receiving psy-
chotropic medications, many without adequate
monitoring by staff, and most without signed in-
formed consent by the parent/guardian for admin-
istration of the drugs, and

W the different service systems appeared to work
rarcly as partners in a common cffort to meet the
needs of children and families, rather they appeared
to narrowly focus on performing their own spe-
cialized task.

The Office of Mental Health shared some of the
Commission’s concerns about the care and treatment
of children with serious emotional disturbances and
responded to some of the many challenges and rec-
ommendations outlined in the Commission’s report.
For example, the Office of Mental Health:

B restated their commitment to a community-based
system of care for children with serious and emo-
tional disturbances and have made the develop-
ment of that system a priority;

B cstablished a work group to review the use of psy-
chotropic medications and chemical restraint in
children’s statc-operated inpatient programs and
make recommendations for all children’s residen-
tial programs; and

B made it a priority to ensure permanency planning
for children, and, if appropriate, the placement of
siblings together in residental programs.
Although the Department of Social Services found

that the Commission’s report “raised important and

troubling questions about the needs of children with

emotional difficulties,” it did not put forth any pro-
posed solutions to the concerns and challenges raised
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in the Commission’s report. Rather, DSS suggested
that the Commission’s report be modified by taking
into account the DSS’ concerns, and that the
Commission’s proposed solutions not only be desir-
able, but also practical and achievable.

Children’s Psychiatric Units
in General Hospitals

Related issues also surfaced during the Commission’s
review of 10 children’s and adolescents’ psychiatric
units of community hospitals. Although there were
pockets of exemplary practice at some hospitals, and
obvious efforts by staff and administrators to go the
extra mile to make things better for kids existed at
other hospitals, practices noted in some hospirals
clearly seemed far from creating a therapeutic envi-
ronment for the treatment and nurturing of children
with emotional problems.
For example:

B Mechanical restraints and frequent PRN and STAT
administrations of psychotropic medications
seemed to be common forms of behavior man-
agement on one hospital’s psychiatric unit for 7
of 12 children who were between the ages of 5
and 11 years.

B Ar four hospitals, regular opportunities for chil-
dren and adolescents to go outside were not a pri-
ority of hospital staff, with some children on these
units never having had the opportunity to go out-
side for their entire hospital stay.

B At one hospital, there were no pictures on the
walls, windows had no curtains/shades, bedrooms
were barren, and many beds were missing pillows,
linens, and bedspreads. At another hospital,
roaches were crawling on table surtaces and floors.

The picture, however, is not all bleak. Many hos-
pitals and residential programs serving children, ea-
gerly responded to the challenges articulated in the
Commission’s reports. For example:

B some programs make children and family involve-
ment in treatment a priority;

B ar some hospitals nursing staff took steps to en-
sure children know what medications they were
taking and why;

H some programs began measures to reduce STAT
and PRN medications;

B some began extra initiatives to ensure a fuller
schedule of active programming;

Commission wants child psychiatric care reform

By KRIS DOLINSKI
Gazette staff writer

Significant reform is
needed to help children with
emotional problems and their
families, according to the
State Commission on Quality
of Care for the Mentally Dis-
abled.

That reform, said Commis-
sion Chairman Clarence J.
Sundram, must include more
efficient use of the money
spent by the Office of Mental
Health each year to provide a
stable environment for chil-
dren in facilities.

Reform also must include
assigning one caseworker per
child and ymproved monitor-
ing of psychotropic medica-
tion to children.

The commission noted that
95 percent of the money in the
mental health system spent on
inpatient care for children
goes for hospital-based ser-
vices which cost $210,000 per
bed annually, state psychiat-
ric centers which cost
$178,000 per bed annually and
residential treatment facilities
costing $78,000 per bed annually.

According to the report,
about 60 percent of the chil-
dren in state psychiatric cen-
ters were ready for release but
remained in expensive facili-
ties because of a lack in fam-
ily-based treatment programs
and community residences
which only cost between
$36,000-853,500 per bed an-
nually

Steven Sanders, Assembly

chair of the Mental Health and
Developmental Disabilities
Committee, said his proposal
for community reinvestment
of dollars saved by closing
state psychiatric centers would
make funding available for the
development of the needed
community programs.

His counterpart in the Sen-
ate, Nicholas Spano, said chil-
dren do not need the institu-
tional setting of the psychiat-
ric centers, “where they are
often overmedicated, do not
get the family-level support
they need, and come away
with a stigma that can follow
them for the rest of their lives.
We must establish a commu-
nity-based system of care for
these children as soon as possible””

Sundram said children are

also placed through multiple
child care systems because of
changed diagnoses, growing
up, bad behavior or even suc-
Cess In programs.

Sundram added that moving
children from one system to
another—moving them from
the Department of Social Ser-
vices lo a mental facility to the
Division of Youth—is not up-
holding the commission's ideal
of consistency in a child's life.
“These children are often
robbed of their childhood, first
by the desperate conditions in
their family lives that bring
them to the attention of the
child care system, and then by
the very design of the service
systems that keep them mov-
ing from one placement to an-
other,” the commission report said.
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“Adults have a single overarching obligation:

to provide children a safe, stable and nur-

turing environment in which to grow into

responsible citizens. We simply have to do

better.”

B some stood above others in efforts to create per-
sonalized and comformable therapeutic environ-
ments; and

B some were more conscientious about making dis-
charge a positive experience.

The Commission’s reports, however, also included
several systemic recommendations that have yet to
see fruition. The Commission believes that there
needs to be a development of integrated services
through “block grants™ to localities, pooling the vari-
ous current funds for family and children’s services,
with incentives to tailor flexible family and child-
centered approaches driven by the family’s and
children’s needs rather than diagnostic labels, cligi-
bility, or the type of program in which they are en-
rolled. A single point of entry for children thought
to require out-of-home placements, and waivers of
cligibility and continued stay criteria to promote
permanency planning and allow children who have

improved and no longer have mental health diag-
noses to remain in successful family placements, are
also recommended by the Commission.

Additionally, the Commission’s reports repeat ear-
lier reccommendations urging clear guidelines requir-
ing the cautious use of psychotropic drugs and chemi-
cal restraints, along with the provision of informa-
tion on intended effects and likely side effects of
medication, and written informed consent from par-
ents/guardians, and more explicit Office of Mental
Health guidelines governing the use of physical re-
straints and seclusion with children.

Although responses to the Commission’s reports
have been largely favorable—the Office of Mental
Health concurred with many of the recommenda-
tions, the Commissioner of Education expressed
support for several of the key recommendations, the
Council on Children and Families endorsed the rec-
ommendations—the Department of Social Services
disagreed with many of the findings and recommen-
dations, citing legal, funding, and other barriers.
There is one recommendation, however, that no one
can afford not to endorse, and that is: “Adults have a
single overarching obligation: to provide children a safe,
stable and nurturing environment in which to grow into
responsible citizens. We simply have to do better.”

General Hospital*

State Center/Unit

Residential Treatment Facility

Community Residence

Family-Based Treatment

provided to children in Article 28 hospitals.

Annual Costs of Children Residential Care
by Program Type
[Fy1o8e-0)
$211
%0 $50 $100 $150 3200 $250
Thousands

* Estimated based on 10 hosptials' costs which accounted for 65% of all days of inpatient psychiatric services
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Monitoril;ig Child Abuse

The Commission has been entrusted with the inves-
tigation of reports of child abusc and neglect accepted
by the State Central Register (SCR) on behalf of
most children living in residential programs certi-
fied by the Office of Mental Health and the Office
of Mental Retardation and Developmental Disabili-
tes. During the report period the Commission in-
vestigated 116 SCR cases, the majority in programs
operated or certified by the Office of Mental Health.
Cases are generally invesngated in 60 days, and a
recommendation is forwarded to the Department of
Social Services (DSS) to indicate or to unfound the
case. Cases are indicated when there is “some cred-
ible evidence™ that the child has been abused or ne-
glected as defined in DSS law. An abused or neglected
child is one who has incurred some harm or been
placed at substantal risk of harm by other than acci-
dental means by the actions of the subject named in
the report. If the investigation uncovers no harm,
no risk of harm, or no breach of duty on the part of
the subject, the case is unfounded.

The largest number of cases involved allegations
of physical abuse, followed by cases alleging sexual
abuse. In the 75 cases of allegations of physical abuse,
many involved situations where staff were trying to
physically intervene with a child or youth, often at-
tempting to take the youth down or attempting to
get the child into a quiet room. In the midst of these
interventions, it was not uncommon for a child or a
staff member to sustain a minor injury—scratch,
small rug burn or bruise. The Commission’s work,
in addition to determining whether the child had
been abused or neglected, was to help the facility
look critically at the response of staff as the incident
was unfolding to identify what, if any, additonal
actions could have been taken by staff to defuse the
situation and avoid the need for a confrontation.

The 15 SCR cases related to restraint and seclu-
sion alleged that the child was improperly or unlaw-
fully restrained with a mechanical restraining device,
¢.g., restraining sheetr or four-point restraint and
thereby suffered a physical injury or impairment of
his/her emotional or mental condition.

The case examples which follow provide a fuller
picture of the nature of the Commission’s SCR in-
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The Commission’s work, in addition to de-
termining whether the child had been abused
or neglected, was to help the facility look
critically at the response of staff as the inci-
dent was unfolding to identify what, if any,
additional actions could have been taken by
staff to defuse the situation and avoid the
need for a confrontation.

vestigations, including the types of allegations, some
techniques for finding information under particular
circumstances, and the outcomes. They also illus-
trate an important aspect of the Commission’s work
on SCR cases: the identification and recommenda-
tion of corrective actions and the review of their ef-
fective implementation—essential components of our
work to make children and youth served by the men-
tal hygiene system safer.

The Commission is often able to identfy staff
training needs and agency policies that are unclear
and incomplete. Unmet clinical needs of the chil-
dren and youths are often revealed in the course of
investigations, the need to work more closely with
families and keep them apprised of what is going on
is an issue that also frequently surfaces. The need for
more activities such as homework, participation in
the larger community, and engaging recreational
activities to keep children happy and busy also fig-
ure regularly in many abuse/neglect cases because,
as reported above, the children who have lirtle to do
and a lot of free time often get into contests of will
with staff members. Punishments, angry feelings,
physical interventions and then allegations of hav-
ing been hurt commonly follow. As one would ex-
pect, the Commission staff are also able to identfy
the strengths and weaknesses of the facility’s investi-
gation and are able to assist facilities in improving
their procedures for the idenufication and review of
incidents.

W A friend of Laura’s rold staff that Laura (14-years-
old) had told her that she had been kissed and
fondled by staff member, Mr. A. When staff inter-



viewed Laura she denied that anything like this
had happened. Three days later, however, she ad-
mitted to staff that the allegations she had made
to her friend were true. She explained that on three
separate occasions Mr. A. had kissed and fondled
her: once when she was in her bed, once in the
swimming pool, and once on a bus trip. On the
latter occasion he had put two fingers into her
vagina. Laura was examined by a physician ar a
local emergency room. This exam revealed no in-
jury or sexually transmitted disease and indicated
that Laura’s hymen was intact. Her psychiatrist
determined that she was credible.

Mr. A. denied any wrongdoing. No witmesses
saw anything unusual during the bus trip. It was
verified that it was dark, and Laura and Mr. A.
were sitting together on the same seat. Laura’s
friend to whom she had originally confided said
that she had witnessed Mr. A. fondle Laura at the
pool. About a week into the investigation, Laura
produced a love poem in Mr. A.’s handwriting
which she said he had given to her. Mr. A. coun-
tered saying that he had simply agreed to Laura’s
request to put her own words into verse. A sec-

ond paticnt stepped forward and alleged that Mr.
A. had offered to kiss her also and to “rub all your
problems away.” Further investigation revealed
that Mr. A. had been warned by several staff, in-
cluding supervisory and senior clinical staff, to stop
spending so much time with Laura and being “in-
appropriately exclusive” with her. The Commis-
sion consulted expert medical testimony which
confirmed that the intact hymen was not incon-
sistent with the allegations.

The Commission recommended that this case
be indicated for sexual abuse. Mr. A. resigned
during his CQC interrogation and the case was
referred to law enforcement.

Donna, a 14-year-old youth, reported to her Pa-
role Officer that she had had a sexual relationship
with a staff member at an OMH facility where
she had resided earlier in the year. She named the
staff member but told the Parole Officer that she
would deny the allegation if questioned about it.
The youth’s mother contended that she had a let-
ter from her daughter to the male staff member
which referenced the affair. Donna’s clinical his-
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The Commission is often able to identify staff
training needs and agency policies that are
unclear and incomplete. Unmet clinical needs
of the children and youths are often revealed
in the course of investigations, the need to
work more closely with families and keep
them apprised of what is going on is an issue
that also frequently surfaces. The need for
more activities such as homework, partici-
pation in the larger community, and engag-
ing recreational activities to keep children
happy and busy also figure regularly in many

abuse/neglect cases.

tory was complicated: she had made several false
allegations of sexual abuse against facility staff in
the past; she had also made allegations of sexual
abuse against family members who were arrested
and convicted of the charges. The Parole Officer,
the police, the facility, and CQC agreed that mul-
tiple interviews of the youth would be unwisc.
She was interviewed by a caseworker with whom
she was familiar with the police observing in the
room. She denied the affair adamantly. When her
mother was asked to produce the corroborating
letter, she could not find it and said she remem-
bered that there was no sexual content to the let-
ter. The case was unfounded for lack of credible
evidence of sexual abuse.

B ].J., a l4-year-old resident of a large OMH
children’s facility, alleged to his mom that two days
carlicr he had been hit in the face “five or six imes”
and hit in the head several times while he was be-
ing placed in the seclusion room. The
Commission’s investigation revealed that there
were no witnesses to the seclusion, and the youth
had sustained a one-half inch cut on his upper lip
and a nickel-sized lump on the left side of his head.
The subject reported that J.J. had been yelling and
cursing much of the evening, a fact confirmed by
the other children and staff. According to the sub-
ject, he was attempting to remove J.J.’s sneakers
before he put him into seclusion (J.J. had previ-
ously tried to choke himself with the laces when
in seclusion) when J.J. struggled hard, attempted
to bite the subject’s knee, and bumped his head
against the edge of the door. The Commission
recommended that this case be unfounded because
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the injuries did not require any treatment—an in-
jury must be more serious than a minor injury
according to the child abuse statute to support a
finding of abusc or neglect—and there was no
evidence of substantial risk of harm. Because J.].’s
injuries were not consistent with his allegation of
having been repeatedly struck on the head and face,
and because the employee had promptly called the
nurse to examine J.J. when the incident had oc-
curred, and had made a case record note and filled
out an incident report, there was insufficient cred-
ible evidence that the employee had breached his
duty and thereby harmed J.J.

W Fifteen-year-old Marcus complained that a staft
member had grabbed him by the throat and choked
him for “less than a minute.” Investigation revealed
insufficient evidence to support the allegation and
the case was unfounded. The Commission found
other serious issues which it brought to the atten-
tion of the administration.,

First, Marcus’ discharge summary from his
former placement noted his inappropriate sexual
behaviors (flashing and touching females), his
cxpressed confusion about his sexual identity, and
allegations that he was having sexual contact with
other young males. Although he was beginning
to display the inappropriate sexual behaviors at
his new residence, this was not being addressed
in his treatment plan. In explanation his therapist
noted that she had not verified the informadon in
the discharge plan and therefore believed that no
treatment goals on sexual issues were warranted.
After consultation with the CQC investigator, the
therapist agreed to verify whatever she needed to
and formulate appropriate treatment objectives
with the assistance of a sexual abuse consultant.
The Commission also criticized the facility’s in-
vestigation of the incident as the investigation
listed the allegation, the steps taken by the inves-
tigator and the conclusion. It provided no find-
ings and thus, no support for its conclusions.
When the facility determined that the allegation
was false, administrators returned the subject to
the same unit to work. They neglected to inform
Marcus of the results of the investigation and to
advise him thar the subject was returning. No work
was done to help the child and the subject read-
just to being together. The facility promised to
deal with these issues differently the next ime they
arosc.



Early Intervention for Infants and
Toddlers with Disabilities

As a result of the legislation which becomes effec-
tive in July 1993, New York has a statewide pro-
gram to serve infants and toddlers with disabilities
or developmental delays and their families. The pro-
gram, known as the Early Intervention Program for
Infants and Toddlers with Disabilities, is adminis-
tered by the State Department of Health in coordi-
nation with several other state agencies including
the Office of Mental Retardation and Developmen-
tal Disabilities, Office of Mental Health, Office of
Alcoholism and Substance Abuse Services, and the
Commission.

Because of the legislation, families will not longer
have to file petitions with Family Court to obtain
special education services. Instead, families can ob-
tain a wide range of services for their child and fam-
ily by filing a request for an evaluation with their
county early intervention official. In addition, other
persons such as the family’s doctor or day care pro-
vider are to refer children thought to be eligible,
unless the parent objects to their child’s referral. Par-
ents will be able to select an evaluator from a listing
of qualified professionals, and if the child is found to
be eligible, similar to special education, this program
provides for the active participation of the parents in
developing a service plan, commonly referred to as
an Individualized Family Services Plan (IFSP).

The IFSP must be developed jointly by the par-
ents, a member of the evaluation team, a county early
intervention official and a service coordinator selected
by the county to assist parents through the process.
The IFSP process is designed to allow parents to
play a crucial role in identifying those services needed
by their child and family members. Whenever pos-
sible, these services are to be provided in a “natural
environment” such as the child’s home, day care pro-
gram, or other place that is typical for children of
this age without disabilities to attend. Some of the
services available through this program include health
and nursing services, special instruction, physical and
occupational therapy, speech and hearing services,
assistive technology, and family training, counseling,

New York now has a statewide program to
serve infants and toddlers with disabilities
or developmental delays and their families.
The program is known as the Early Inter-
vention Program for Infants and Toddlers
with Disabilities. . .

home visits, and parent support groups. In addition,
respite services can also be provided.

Under the Early Intervention Program, all services
including evaluations are to be provided at no cost
to the parents. Although the law provides for the
use of private health insurance to pay for evaluations
and services, deductibles and co-payments required
under a policy will be paid for by the child’s county.
In addition, the law provides protection from hav-
ing the costs of early intervention services applied to
annual or lifetime caps, as long as the insurance policy
is subject to the jurisdiction of the State Insurance
Department.

Unlike the Family Court process, the Early Inter-
vention Program provides extensive protections for
parents to resolve concerns or complaints. Parents
can request an impartial hearing and mediation to
resolve individual complaints. In addition, parents
and other interested persons can file a systemic com-
plaint with the Department of Health if it is believed
that a county, evaluator, or service provider is not
abiding by the law or regulations.

In order to ensure that parents are aware of their
rights, the Commission hosts a full time project
aimed at assisting families of children from birth to
age three. As a result of this activity, the Commis-
sion has produced a comprehensive rights manual
required to be given to parents, conducted a train-
ing program for mediators on due process proce-
dures, and, most importantly, has held numerous
training sessions for parents to explain the benefits
of this program and their legal rights.
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Protecting and Advocating
for People with Disabilities

mandated protection and advocacy programs, the Commission is able to

engage and oversee a wide range of interventions and advocacy including
individual case assistance, technical assistance, administrative, legal; and class ac-
tions. The summaries and examples of accomplishments listed below provide some
sense of the nature and achievements of these programs in the areas of protection
and advocacy for people with disabilities.

’ I ‘hrough the administration of the extensive networks and broad federally-
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Protection and Advocacy for Persons
with Developmental Disabilities

During the past year, over 21,000 New York State
citizens with developmental disabilities were served
by New York’s Protection and Advocacy for Persons
with Developmental Disabilities (PADD) program
administered by the Commission. In addition to
providing its own direct service and training activi-
ties, the Commission administers the program from
its central office in Albany through contract with
private, non-profit legal services and advocacy agen-
cies. Among the activities of the PADD program,
case advocacy services were provided to 1,670 indi-
viduals, 8,494 individuals reccived training, approxi-
mately 1000 persons were represented in class ac-
tion litigation, there were 3,591 abuse and neglect
reviews, and 4,592 responses to requests for infor-
maton, materials, referrals, and technical assistance
services. The following cases are illustrative of the
types of protections and advocacy achicved by the
PADD program.

Reasonable Accommodation for SAT Exams
The Scholastic Aptitude Exams (SATS) conjure up
many anxiery filled memories for everyone who has
experienced them. For a young man with visual and
hearing impairments, his anxiety was heightened by
the Educational Testing Service which was unwill-
ing, at first, to grant him a reasonable accommoda-
tion to his testing needs. He desired a sign language
interpreter for the exam instructions and a bold print
test booklet. When the Educational Testing Service
balked at the request, the young man’s mother sought
the assistance of New York Lawyers for the Public
Interest (NYLPI), the PADD Legal Support Unit
for New York City. The NYLPI artorney convinced
the testing group that such an accommodation was
mandated under the Americans with Disabilities Act
(ADA). The testing service agreed to the interpreter
and the bold print document but insisted that for
security reasons (cheating from bold print would be
easier) the student had to take the exam in another
room. Because of time constraints the youngster took
the exam in another room but later the testing ser-
vice conceded that, in the furure, this student or other
students would not have to go to another room and

precautions would be raken to prevent cheating by
others.

SSI Benefits for a Child with Cystic Fibrosis

Although individuals with Cystic Fibrosis have a
debilitating discase which ultimately leads to death
in young adulthood or even adolescence, many indi-
viduals appear to function like their peers. Such was
the case on appeal of a denial of Supplemental Secu-
rity Income (SSI) for a child with this discase. Child-
hood eligibility for SSI has been changed allowing
for benefits to be based on a funcrional assessment
of the child as compared to chronological peers. This
has accounted for many more children being cligible
for benefits but in this case the child had achieved
average height and weight and was performing av-
crage school work. However, what convinced the
Administrative Law Judge that this child merited
SSI benefits was the report from the child’s treating
physician which indicated that the degenerative na-
ture of the disease would require a great deal of in-
tervention to keep the child functioning at this level
and that he was certain to become more impaired in
the future. Benefits retroactive to the imtial date of
filing in 1988 were granted by the Administrative
Law Judge.

Community Integration Support

“Community integration” does come with risks,
and supports are necessary to enable the individual
to prosper without succumbing to frustration. The
individual in question has mental retardation and had
successfully completed a Board of Cooperative Edu-
cational Services (BOCES) locksmith training pro-
gram, With the help of his companion, and a rather
supportive rural community, (local bank, accountant,
and assorted neighbors), the man established a suc-
cessful lock repair business. However, without his
knowledge, his female companion cancelled his car
insurance after a domestic dispute. While stopped
for a traffic infraction his lack of insurance was dis-
covered, and later the traffic court judge ordered that
his license be restricted. Subsequently, the young man
was stopped for another traffic infraction, and this
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time was accused of driving outside of his license
restrictions. At this point, the PADD attorney at
Broome Legal Services appeared on behalf of the
man, and because the man’s new companion kept
such excellent work records with regard to customer
signatures on completed work orders and explicit
travel directions, it was casily proven that the man
had been working within the restrictions of his li-
cense. Further, with the attorney’s insistence all re-
strictions were removed.

Facilitated Communication

Facilitated communication which involves an as-
sistant guiding the hand of the non-verbal individual
over a keyboard or other communication device has
been the subject of much controversy. At issuc is
whether the assistant or the subject is doing the real
communication. However, the PADD program has
treated requests by individuals secking facilitated
communication like any other request for adaptive
devices. In the western part of the state, a 19-year-
old student was in jeopardy of losing the only aide
that he ever had who was trained in facilitated com-
munication (FC). The Committee on Special Edu-

cadon (CSE) notified the parents that they intended
to remove the aide because the student was becom-
ing too dependent on her. The advocate from the
Western New York Advocates for the Developmen-
tally Disabled PADD program met with the CSE
and reached an agreement which retained the aide
but, in addition, the aide would be utlized to train
other individuals in the student’s life to serve as fa-
cilitators. Further, the CSE agreed to obtain an in-
dependent evaluation by an expert in FC to be used
as a guideline for measuring the student’s progress.

Home Visitation for A Young Woman Living in
a Community Residence

Home visitation is extremely important for indi-
viduals living in community residential facilities. Al-
though parents may have sought placement in such
a facility; it does not indicate that the family wishes
to abandon the child. Conversely, requests for fre-
quent visitation is not indicative of a desire to have
the individual return home. On Long Island, a fam-
ily faced this dilemma of a residential provider threat-
ening to discharge their daughter to home because
the mother had been requesting extended home vis-

PADD Intervention Strategies
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its. The advocate from the Long Island Advocates,
Inc. PADD program intervened on behalf of the fam-
iy and convinced the provider that a discharge was
inappropriate because the mother was unable to pro-
vide permanent care. In additon, the advocate was
able to convince the provider through mediation that
this inability by the mother to provide permanent
care did not preclude her from liberal visitation. The
young woman remains at the facility with contin-
ucd interaction with her mother.

Support for Individuals with DD Returning
from Prison

The New York Srate Division of Parole has reached
out to the PADD Program for assistance in appeal-
ing to the responsible state agencies to provide ser-
vice to individuals with developmental disabilities
who are returning from prison. The Division of Pa-
role reported that it was encountering a reluctance
to serve such individuals because they are consid-
ered a placement risk. The Commission’s New York
City PADD outreach office was asked by the Divi-
sion of Parole to intervene on behalf of a former New
York Cirty resident who was approaching his time
for release from prison. He needed a supervised resi-
dence in order to live successfully in the community
but neither the State Office of Mental Retardation
and Developmental Disabilities nor the State Office
of Mental Health would provide such service. The
PADD advocate invoked the dispute resolution
mechanism which exists between the two offices
which heretofore only applied to individuals seek-
ing placement from the community,.

developmental disabilities who are returning from
prison.

Countering Illegal Representative Payee Practices

Misuse of Social Security benefits by represenza-
tive payees should not be tolerated especially when a
municipal government is involved. The Commis-
sion’s Protection and Advocacy Program for Persons
with Developmental Disabilities Legal Support Unit
for New York City, New York Lawyers for the Pub-
lic Interest (NYLPI) intervened to stop an illegal
practice by the NYC Human Resources Adminis-
tration (HRA). At issue was HRA's policy to as-
sume the Supplemental Security Income benefits of
children placed out of state under the Individuals
with Disabilities Act (IDEA). This Act specifies an
entititlement to a free and appropriate education but
HRA which assumes the “room and board” piece of
the residential placement hoped to recoup some ex-
penses by becoming representative payee for the ben-
cfits. Many times HRA applied for this designation
of representative payee from the Social Security Ad-
ministration without parental knowledge. The
NYLPI artorney wrote a letter to HRA citing that
states are prohibited under Mclasn v. Smith, 793 E
Supp.756,761 (E.D. Tenn. 1989) from assuming
children’s benefits to pay for educational services.
The HRA, after consultation with Counsel, quickly
conceded that it had made a mistake and offered a
written assurance that the policy would be discon-
tinued and full financial restitution would be made
to every child.

The responsible agent in New York
City for convening such a panel is the
New York City Department of Mental
Retardation, Mental Health and Alco-
holism Services (NYCMRMHAS).
The Associate Commissioner of
NYCMRMHAS wrote a letter request-
ing representation from both state
agencies at a dispute resolution meet-
ing but before the meeting took place
the State Office of Mental Retardation
did a forensic re-evaluation and agreed
to assume responsibility. Upon dis-
charge from prison the individual was
placed at a local Developmental Cen-
ter while awaiting a community place-
ment. As a result of this advocacy, there
are plans in New York City to develop
a special residence for individuals with

Training
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Protection and Advocacy for
Individuals with Mental Illness

The Commission’s Protection and Advocacy for In-
dividuals with Mental Illness (PAIMI) program is a
federal program established by Congress to protect
the rights and advocate for persons with mental 1ll-
ness, During the past year, the PAIMI program served
over 6,000 individuals, including 1,803 individuals
in case advocacy, with typical problems of alleged
abuse (over 1,400 complaints), neglect (over 300
complaints), and appeals for protection of rights (ap-
proximately 170 appeals); 655 individuals in class
action or non-litigation advocacy representing groups
of individuals, 1,154 individuals receiving informa-
tion and referral services, and 2,600 individuals in
public education and constituency training activi-
ties. Examples of the cases, strategies employed by
PAIMI staff, and outcomes are listed below.

Juvenile Delinquency Charges Dropped

Neighborhood Legal Services was successful in
Mazter of .B. in which they obtained an order dis-
missing a Juvenile Delinquency Petition filed against
their client. The individual in question had a history
of emotional problems and speech difficulties. He
became involved in two charges of criminal mischief
and theft at a local recreation area. Subsequently, he
was sent to a counselor, where he began acting out
due rto frustration at his speech delay problem and
became assaultive. He was transferred to the local
psychiatric center based on this event, but was re-
leased shortly afterwards and the Juvenile Delin-
quency Petition was filed. PAIMI staff at NLS con-
vinced the court that their client should not be the
subject of a Juvenile Delinquent proceeding in Fam-
ily Court, but rather should be served through the
special education system. Advocacy by PAIMI led
to the provision of speech therapy and counseling as
well as an appropriate residential placement.

Access to Treatment

Neighborhood Legal Services successfully advo-
cated in Matter of ].S. for a client who had been de-
nied admission to a Continuing Trearment Program
because she saw a counselor at another program. The
Continuing Treatment Program had a policy of re-
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quiring their clients to receive all services through
their agency. After consultation and negotiation,
which included the NYS Office of Mental Health,
the program evaluated J.S. for admission and also
agreed to reconsider their policy of requiring a single
source provider of services.

Federally Subsidized Apartment Maintained

North Country Legal Services successfully advo-
cated on behalf of an individual who had recently
moved into a federally subsidized apartment com-
plex for the aged and disabled. Their client needed a
psychiatric hospitalization shortly after the move, and
the apartment manager informed her that she would
not be allowed to return to the apartment upon dis-
charge. NCLS adwvised the apartment manager re-
garding their client’s rights both as a tenantand as a
disabled individual—making him aware that he had
an obligation to reasonably accommodate her dis-
ability and not to threaten eviction at the first visible
sign of her illness. The client has returned to her
apartment with no further problems.

Assistance to Obrain Specialized Treatment

North Country Legal Services assisted a client in
obtaining treatment in a specialized program for
Multiple Personality Disorder, located in Texas. Prior
to contacting PAIMI, the client had been deterred
from submitting an application for Medicaid prior
approval for payment to be treated in this p
because of a misinterpretation of New York State
regulations. With assistance from an advocate, treat-
ment recommendations and plans were obtained
both from the Texas facility and from the client’s
treatment professionals here in New York and the
prior approval process was closely supervised to a
positive conclusion.

Adolescent Maintained in School Program
North Country Legal Services assisted a 14-year-
old girl with a long mental health history of violent
and self-abusive behavior who was not being allowed
to return to an in-school program by the local Com-
mittee on Special Education. The young woman was



to be sent to a residential placement program, a plan
to which both the client and her mother objected
adamantly. Advocacy involvement persuaded the CSE
to agree to an alternative in-school program which
was considered to be the least restrictive alternative,
and the young woman is doing well there,

Access to Sign Interpreter Services

Legal Services of Central New York assisted an
individual who had admitted herself to a private psy-
chiatric hospital after the admission officer assured
her that the facility would make arrangements to
accommodate her hearing impairment. However,
shortly after her admission the client was advised
thar the facility would provide a sign language inter-
preter only for sessions with her psychiatrist, but
not for any other programming or group therapy.
In conjunction with the Department of Justice
(which had been contacted by a relative of the cli-
ent), PAIMI began to draft pleadings alleging a vio-
lation of the ADA. At that point, the facility agreed
to provide interpreter service for all programming
and for all services provided by the facility for which
the client requests a sign language interpreter.

Employment Discrimination by a Mental Health
Service Provider

Disability Advocates, Inc. represented an indi-
vidual with a psychiatric disability who was employed
at a local mental health services agency. The client
had been forced to resign her position when she re-
quired emergency housing services for herself from
that agency. These emergency housing services were
not available anywhere clse in the community, and
yet the client was not allowed to both be an em-
ployee of the agency and a recipient of the services it
offered. A monetary settlement was obtained.

Permanent Dental Repairs

Disability Advocates, Inc. successfully advocared
on behalf of a former patient at a psychiatric center
who had been injured by another patient while he
was hospitalized. The facility had initially authorized
payment to repair the damage to his teeth, but, after
temporary repairs had been made, had refused to
pay any more. The temporary repairs had deterio-
rated over ime and the individual sought assistance
from DAI to obtain payment from the facility to
replace the temporary repairs with permanent ones.
As a resulr of advocacy, the facility agreed to pay in
full for the permanent dental repairs.

Physical Assaults [
Verbal Abuse/Threats
Client-to-client Abuse

Sexual Assaults
Medication Problems
Restraint/Seclusion
Discharge Planning

Financial Reimbursements

Major Problems Addressed PAIMI Program
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Client Assistance Program

The Commission and its statewide network of par-
ticipating Client Assistance Program (CAP) agen-
cies continue their strong commitment to securing
quality vocational and related services for New York-
crs with disabilities. During this past year, CAP staff
were full partners in an array of state activitics to
identify and address a number of systemic issues. In
particular, CAP worked cooperatively with other
interested parties within the New York State Inter-
agency Council on Vocational and Related Services,
and within the two state vocational rehabilitation
agencies’ advisory councils to address systemic bar-
riers. Included among these activities was a compre-
hensive review of the services provided by New York
State Commission for the Blind and Visually Handi-
capped, an Interagency Council activity, coordinated
by the New York State Commission on Quality of
Care for the Mentally Disabled.

Increased utilization of Social Security work in-
centives was another Interagency Council priority
in which the Commission played a leadership role.
Through the Council’s Cross Systems Training Com-
mittee, CAP was instrumental in the development
and introduction of a statewide campaign to pro-
mote the use of Social Security provisions which
support individuals in the transition from a reliance
on benefits to employment and self support. In the
area of transition from school to work, the Client
Assistance Program also developed and piloted a
parent/consumer training model to promote aware-
ness and access to a number of new transition ser-
vices required under the Individuals with Disabili-
ties Education Act (IDEA).

While the Commission is proud of CAP cfforts
for system-wide reform, individual advocacy remains
the most vital aspect of CAP acrivity. As a result of
these services, consumers are aided in negotating
service systems and in pursuing individual goals and
aspirations. The assistance provided to individuals
enables CAP to assess how well the laws, regula-
tions, and policies are actually being implemented
to assist people with disabilities. The network of CAP
advocates tirelessly advance respect for individual
rights through a comprehensive understanding of
vocational service systems, mediation, and advocacy.
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CAP continues to serve an increasing number of
individual consumers. In 1992-93 the 1,248 indi-
viduals who received case services represent an 8%
increase over last year, and a 15% increase in indi-
vidualized advocacy services for New Yorkers with
disabilities since 1988-89. In cach case, CAP advo-
cares and attorneys provided an array of services to
resolve disputes between consumers and federally
funded vocational and related service programs. Typi-
caJl}, individual case services require ongoing inter-
vention on the part of a CAP advocate to address a
consumer’s unique circumstances. As in previous
years, CAP has been highly successful in achieving
resolution of issues for consumers of services. This
year, 96% of the cases which resulted in a decision
in this report period were resolved to the consumer’s
satisfaction.

In addition to individual advocacy services, 1,604
persons received technical assistance and 2,325 in-
dividuals received routine information and referral
services. CAP training initatives reached 6,220 in-
dividuals.

Mediation and negotiation continue to serve as
the bedrock of CAP service delivery with 95% of
individual case services resolved without resorting
to administrative or legal appeals.

Some typical CAP case examples are listed below.

Choice in Determining a Vocational Goal

Mr. S., a VESID consumer who is deaf, ap-
proached CAP determined to reach his goal to be-
come a UPS truck driver. VESID had placed Mr. S.
in a part-time shipping and receiving position at
Waldbaum’s where he stocked shelves. Mr. S. was
highly motivated to secure full-ime employment and
also wanted to securc medical benefits.

CAP found that VESID had never developed an
Individualized Written Rehabilitation Plan (IWRDP)
for Mr. S. and that the VESID-sponsored diagnos-
tic vocational evaluation (DVE) failed to adequately
mcasure Mr. 8.’s true abilities. VESID’s position was
that Mr. S. was successfully placed on a job and there
was no support for “upgrading™ his position. CAP
and Mr. S, however, were confident that his current
placement was not commensurate with his capabilities.



Following successful mediation with the VESID
counsclor, Mr. S. was provided with a more in-depth
assessment which determined he was indeed a good
candidate for truck driving. However, there remained
some uncertainty as to New York State Department
of Transportation requirements for commercial truck
drivers. The VESID counselor was not optimistic
about Mr. S’s prospects for employment in the field
and no further investigation took place.

CAP called the NYS Department of Transporta-
tion and secured the requirements for deaf truck driv-
ers. As a result, Mr. S. was sponsored for additonal
training and obrained a full-time position with UPS.

Part-Time College Sponsorship

Ms. L. is a VESID consumer with significant
learning disabilities who was participating in a one-
year Office Technologies Program ar a local Com-
munity College. She was attending on a part-time
basis, which enabled her to take advantage of the
college’s resource center for academic support. Part-
ame studies also allowed Ms. L. to participate in a
work-study program through a Fortune 500 com-

pany.

Ms. L was supported by her VESID counselor
when she requested VESID sponsorship for atten-
dance in the second year of the program. Her re-
quest was ultimately denied by the senior counselor
who indicated the VESID policy governing one-year
programs were very specific and did not allow for
part-time attendance. CAP was able to point out that
the VESID policy does make allowances for part-
time artendance over a two-year period as long as
the cost does not exceed the VESID cap of $4,815.
Upon receipt of this information, the senior counse-
lor reversed the decision and a check in the amount
of §1, 083.90 was issued to the consumer to cover
program costs for the second year. In addition, the
senior counselor wrote a gracious letter to the CAP
advocate and Ms. L., acknowledging the error and
thanking CAP for the assistance in correcting the
mistake,

Limit on Out-of-State Services

Mr. E. is a VESID consumer who is a quadruple
amputee and was denied sponsorship to a Pennsyl-
vania-based university. After researching a number
of college support programs, Mr. E. determined that
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the Pennsylvania-based program was the only one
available to meet his extensive personal care and
medical needs. VESID’s position was that he could
obrain all the necessary services at a Long Island-
based university. VESID indicated that the medical
justification provided was not sufficient to justify
waiving the VESID policy which typically limits
college sponsorship to in-state programs.

CAP intervened on behalf of Mr. E. and appealed
to the District Office Manager of the Queens VESID
office. As a result of this mediation, CAP was suc-
cessful in securing VESID sponsorship for Mr. E. at
the Pennsylvania-based university.

Mr. E.s case suggests that VESID should re-ex-
amine its policy on out-of-state college sponsorship
with an appreciation that extensive services, not cur-
rently available within New York, may be required
to accommodate individual consumer requirements,

Counselor Change

Ms. E is a CBVH consumer who contacted CAP
for assistance in securing a counselor change. When
the CAP advocare intervened it was obvious that the
level of animosity between Ms. E and her counselor
was extremely high, and the counselor’s respect for
Ms. E’s preferences was very low.

Ms. E planned to continue her education when
she contacted CBVH for services. The CBVH coun-
sclor recommended homemaker status (a goal fo-
cused on managing onc’s home environment) and
would not consider other vocational goals. Ms. E
wrote to the counselor and explained that she did
not understand the counselor’s continued focus on
the homemaker goal and remained interested in an
educational goal. Ms. E was also unsuccessful in se-
curing CBVH support to purchase low-vision aids
prescribed by her optician.

While support from CBVH was at an impasse,
Ms. E was successful in securing support for mobil-
ity training and other rchabilitation services from
her local independent living center.

When repeated cfforts to mediate a resolution with
the counselor failed, the CAP advocate convened a
meeting between Ms. E, the CAP advocate, and the
CBVH senior counselor. The CBVH senior counse-
lor agreed to assign another counselor to the case
and ulumately Ms. E’s educational goal and related
service issues were resolved.

Ms. E has subsequently successfully completed one
year of full-time college study and is enrolled in her
second year.
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Testing Practices for Learning Disabilities

Rochester CAP represented two VESID consum-
ers with learning disabilities ar administrative reviews
(an informal appeal to the VESID district office
manager). Both reviews centered on CAP’s conten-
ton that the VESID-sponsored testing failed to accu-
rately measure these consumers’ prospects for em-
ployment.

CAP presented evidence which contradicted the
findings of the LD evaluation and successfully advo-
cated for a broader battery of testing.

System-wide, it appears that several VESID dis-
trict offices continue to rely on outdated criteria (1.c.,
IQ measurements based entirely on WASAR and
RAT tests) for establishing the presence of a learn-
ing disability. The Individuals with Disabilities Act
(IDEA), which specifically references learning dis-
abilides and other accepted definitions for learning
disabilities, is considerably broader than the stan-
dard against which VESID typically defines learn-
ing disabilities.

Employment Discrimination

Mr. K. is a CBVH consumer who was success-
fully employed by a Fortune 500 company for a num-
ber of years. He voluntarily left his job with long-
term disability benefits when he experienced seizures
on the job. After Mr. K.'s physician determined he
could return to work, management at his former
department identified a number of erroneous rea-
sons why Mr. K. could not return to work. Manage-
ment pointed to problems with Mr. K.’s eyesight,
which had never impeded his performance in the
past, and the seizures, despite the documented medi-
cal clearance. Ulumately, he was told that he could
not return to work.

Mr. K’s circumstance was complicated by an al-
leged long-term disability overpayment for over
§9,000, prompting collections to seize all assets in
his checking account.

The CAP advocate wrote a letter to the President
and CEO of the company, which stressed Mr. K.’s
past contribution, his current abilities, and the
company’s potential exposure to discrimination,
which brought a quick response. In a very short time,
Mr. K. was back at work with increased pay, increased
vacation time, and all seniority restored.

Vocational Goal Assessment
Mr. Q. is a VESID consumer, with a diagnosis of
mental illness and a back injury, interested in pursu-



ing employment as a tractor/trailer driver. Mr. Q.
approached CAP for support in pursuing a fair hear-
ing after VESID refused to sponsor him for tractor/
trailer training.

CAP suggested that if Mr. Q. was to successfully
challenge VESID, he would have to secure medical
clearance from a physician, documenting that his
medications would not impede his ability to func-
tion as a tractor/trailer driver. CAP also suggested
he secure clearance from his orthopedist addressing
his back injury. Finally, CAP suggested he explore
the field further by contacting the tractor/trailer as-
sociation for information and support.

Since Mr. K. was not able to obtain the clearances,
he stopped blaming VESID. CAP then suggested
he set up a meeting with his VESID counselor and
therapist to explore other career options. At the
meeting, a new goal of auto body repairer was iden-
tfied and Mr. Q. is very satisfied with his new career
option. Mr. K. is scheduled to begin training.

Mr. K.’s case illustrates how CAP frequently
complements VESID services by keeping consum-
ers productively engaged in the rehabilitation pro-
cess while mediating successful outcomes.

Career Advancement

Ms. J. is a VESID consumer who is deaf and has
an orthopedic impairment. At issue was a dispute
over VESID’s refusal to amend her Individualized
Written Rehabilitation Plan

Ms. J. now has full-rime employment at a residential
program where her duties include both food service
and housckeeping. For now, Ms. J. is very satisfied
and is not sure if she really wants to go on to chef
school.

Economic Need Determination of Supports for
College Students with Learning Disabilities

Ms. T. and family contacted CAP for help to se-
cure sponsorship in a learning disabilities support
services program at college. VESID had denied spon-
sorship based on Ms. T’s family income.

In the interim, Ms. T’s mother had lost her job
and CAP advocated for a re-evaluation of the family’s
cconomic need. Following a lengthy re-evaluation
process, it was determined that Ms. T. was cligible
and ultimately received sponsorship in the LD sup-
port services program and tuition assistance.

M:s. T’s case raises a question of equity for learn-
ing disabled students who can benefit from LD sup-
port services available through distinct support pro-
grams available at select colleges. At the core of these
comprehensive programs are individual support ser-
vices (Le. tutors, note-takers, and readers) which, if
accessed separately, are exempt from an economic
need determination. When these same services are
accessed through a comprehensive LD support pro-
gram however, they are subject to an economic need
determination.

(IWRP). Ms. J. approached
CAP because she was not
satisfied working in house-
keeping, and was interested
in pursing a career as a chef.

CAP Services
Total N: 11,397

The CAP advocate met
with Ms. J’s counselor to dis-
cuss the feasibility of her new
vocational goal. The VESID
counsclor questioned Ms. J.’s
ability to successfully func-
tion as a chef'in a restaurant.
As a compromise acceptable
to all parties, VESID agreed
to amend the IWRP with a
short-term goal of employ-
ment in food management
and a long-term goal of chef.

VESID sponsored Ms. J.
in a food service manage-
ment certificate program and

6,220

Persons Trained

Information & Referal
2,325

Inidividual Cases
1.248

Technical Assistance
1,604
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The Protection and Advocacy for Individual Rights
(PAIR) program extends the advocacy services pro-
vided by the Client Assistance Program (CAP) and
Protection and Advocacy for Persons with Develop-
mental Disabilities (PADD) program, so that a per-
son otherwise not qualified for PADD services, ¢.g.,
someone receiving assistance from Independent Liv-
ing Centers, will be able to obtain representation in
matters affecting legal rights, such as employment
and housing discrimination, which CAP or PADD
may not be permitted to deal with under the current
federal laws. These legal and advocacy services also
assist in particular ways to deal with special cases
relating to implementation of the Americans with
Disabilities Act (ADA).

PAIR funding is derived from the Rehabilitation
Services Administration of the U.S. Department of
Education. Through this grant, the Commission
provides additional funding to New York Lawyers
for the Public Interest (NYLPI) in New York City
and Neighborhood Legal Services (NLS) in Buffalo
to provide assistance in the New York City and West-
em New York regions. Some of the more represen-
tative PAIR cases are listed below.

Health Insurance Discrimination under ADA for
HIV and AIDS

In a case with national attention and significance,
Mason Tenders Union District Council Welfare Fund
v. Donaghey, New York Lawyers for the Public Inter-
est (NYLPI) represented a construction worker who
was HIV positive. The defendant in the case was
informed by his union’s benefits plan that he would
no longer be reimbursed for any treatments or medi-
cations related to HIV or AIDS. In 1992, NYLPI
and the Gay Men’s Health Center in New York City
filed a complaint with the Equal Employment Op-
portunity Commission (EEOC) on his behalf and
that of another plan member alleging that the ben-
cfits plan violated the provision of the ADA by dis-
criminating against persons with disabilities. The
EEOC found that the plans did in fact violate the
provisions of the ADA. The EEOC found that the
plan had no acruanal studies or reports supporting
or recommending the AIDS coverage exclusion be-
fore it was adopted and that the plan covered other
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illnesses with similar costs. While the EEOC was
still attempting to conciliate the charges, the Fund
filed a “preemprve strike” lawsuit seeking a court
ruling that it had done nothing wrong and was not
even covered by the ADA. The EEOC has since filed
a lawsuit against the plan on behalf of the clients in
NYLPT's complaint.

In November, NYLPI achieved a major victory
in the lawsuit brought by the Mason Tenders Wel-
fare Fund against the individual plan members, in
which NYLPT is the plan members representative.
Ar oral argument on the Fund’s modon for sum-
mary judgment, Judge Sprizzo ruled from the bench
that the Fund was covered by the ADA, and there-
fore has a legal obligation to justify its AIDS cover-
age exclusion. This is believed to be the first such
ruling on this issue holding that a benefit fund is
subject to the ADA. It will hopefully benefit not just
NYLPI’s clients, bur members of other benefit plans
with similar exclusions that will now know that they
are not beyond the reach of the ADA.

Guide Dog Accommodation

Neighborhood Legal Services filed a federal court
acton, Nelson v. Ryan against the Commission for
the Blind and Visually Handicapped alleging that it
discriminated against it’s blind employee by not
granting paid leave to attend training for his guide
dog. NLS argues thar the guide dog is necessary for
employment and, as such, paid leave would be a rea-
sonable accommodation under ADA provisions.

Court Access

Neighborhood Legal Services successfully inter-
vened with a town court which initally refused to
provide an auditory loop system for a hearing im-
paired person who had court sessions to attend. Af-
ter NLS raised ADA provisions concerning reason-
able accommodations, the auditory loop system was
provided.

Theater Project: 34 Theaters in NYC and ADA
Compliance

NYLPT filed complaints with the U.S. Depart-
ment of Justice against 34 movie theaters and off-
Broadway theaters in New York City which are in-



accessible to people with hearing-impairments. Be-
fore filing the complaints, NYLPI wrote letters to
over 70 theaters advising them of their obligation
under the ADA and state and city laws to install
assistive listening devices. The theaters which did
not comply or did not intend to comply were the
subject of the complaints. After filing the complaints,
NYLPI learned that one theater was also not wheel-
chair accessible and advised the Department of Jus-
tice of the situation.

Psychotropic Medication Disclosure to Employer

NYLPI advised an individual taking lithium to
control his bipolar disorder who was asked to pro-
vide information on his prescription medication use
to his employer in conjunction with testing for ille-
gal drugs. The employee did not want his employer
to know about his disability. The employer requested
the information because some prescription drugs can
cause tests for illegal drugs to come up positive.
NYLPI believes that the ADA allows employers to
inquire about prescription drug usc only if the drug
test comes up positive and the information is neces-
sary for an employee to exonerate himself. NYLPI
advised the individual to file a complaint with the
EEOC and remains involved in any complaints filed,
since this issue is one which is important to many
people with disabilities.

Employment Barriers

NYLPI advocated successfully on behalf of Mr.
S., an individual with a psychiatric disability whose
employer and union were creating barriers to his
return to work as a mechanic’s assistant for a private
school bus company. The employer insisted that Mr.
S. meet with two consulting psychiatrists, even
though Mr. S.’s own psychiatrist said he was fit to
return to work after a bout of clinical depression.
The stated purpose for this requirement was to evalu-
ate Mr. 8.s fitness to drive school children. How-
ever, this was not an essential function of Mr. 8.’
job. After NYLPI wrote letters and made phone calls
to the employer and the union, the employer agreed
to let Mr. S. return to work.

Life Insurance Disability Waiver

NYLPI successfully advocated on behalf of a cli-
ent with a psychiatric illness whose life insurance
policy included a waiver of premium in event of per-
manent disability, but whose insurance company was
refusing to grant the waiver even after the client was
declared eligible for SSDI and received a rating of
“permanent partial disability” in his workers” com-
pensation case. After several letters to the company
by NYLPI, including a statement of intention to liti-
gate, the company granted the premium waiver.

Legal Actions

+ Enforcing Constitutional Rights
»  Entitiements

»  Appropriate Placements

* Assuring Due Process

» Education Services

«  Family Rights

+ Protections from Harm

«  Employment Rights




Legal Interventions

Litgation has been a tool of last resort in federal
advocacy programs administered by the Commus-
sion. However, over the years, the power to intervene
by litigation has been used effectively in actions which
resulted in enforcing constitutional rights, and, in some
instances, clarified or expanded rights and entdement
to services and benefits for individuals with disabili-
ties. The following are case examples of legal actions
pursued by the advocacy programs during the past year.

PADD Legal Actions

Appropriate Placement Found for “Boarder
Babies”
Association to Benefit Children v. New York City

In New York City there has been a recurring phe-
nomenon of children with disabilities being left to lan-
guish in municipal hospitals. In the mid 1980’ such
was the case for nearly 40 children characterized as
“boarder babies.” Through intervention by the New
York City PADD program, these children were placed
in alternate facilities. However, with the AIDS and
Crack epidemics the municipal hospitals again were
faced with a new group of boarders, some of whom
simply never left the hospital after their birth.

New York Lawyers for the Public Interest (NYLPI),
the PADD Legal Support Unit for New York Ciry,
was asked by the Association to Benefit Children to
assist in moving these children back to their families
or to other suitable placements. In addition to han-
dling cases themselves, NYLPI has access to forty
member law firms which offer pro bono assistance. A
member firm accepted the case and brought the above
action. The lawsuit alleged that the City and State had
failed to provide appropriate care and service for these
children. Very quickly a consent decree was formal-
ized and a serdement was reached for placement of
the five named children. The law firm will monitor
the continued compliance with the decree.

Mother With Developmental Disabilities Spared
Support Payments
In the Matter of McCann

The Long Island PADD office assisted a woman
who became pregnant while in a community resi-
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dence and had to place her twin boys with the De-
partment of Social Services because the community
residence staft were unable to accommodate both
the mother and her children. The placement of the
children led to an eventual child support hearing
against the mother who was nearly destirute.

In the Department of Social Services case, the is-
sue was over a requirement of the mother to pay the
department a minimum of $25 per month in child sup-
port. The boys’ mother received SSI and a small shel-
tered employment wage. However under New York
State Child Support Guidelines, Family Court Act Sec.
413 (1) (g) every parent must pay a minimum of $25
no matter what the parent’s circumstances. Utilizing
a Family Court Fourth Department decision in Rose ».
Haney, which concluded that the New York law is
pre-exempted by the Federal Child Support Statute
which allows for mitigating circumstances, the LIA
attorney convinced the Hearing Officer to order no

payment.

Medicaid Funded Motorized Wheelchairs
Granted In Some Cases
Maniscalco v. Bane

Powered assisted wheelchairs open up a world of
independence for an individual with disabilities. How-
ever in the case of individuals living in congregate
care settings with access to persons to push their manual
chairs, the State Office of Health Systems Management,
which must make prior approval decisions for Medic-
aid funded services, has set a policy which calls for
the denial of power wheelchairs for individuals with
access to an “assistant.”

The PADD office for Nassau and Suffolk Coun-
tics, Long Island Advocates, Inc. (LIA), was asked to
represent a resident with developmental disabilities of
a local nursing home. The local OHSM denied prior
approval of his request for a motorized wheelchair
because he had access to the staff ar the home to bring
him to his desired destination.

After the administrative remedies were exhausted
at the appropriate hearing levels, the LIA attorney
commenced this Article 78 proceeding in State Su-
preme Court. Using the argument that the Federal
Medicaid Law permitted the use of equipment to
foster greater independence, the LIA attorney was




able to bring about a settlement resulting in Medic-
aid payment for the chair. However since this was a
settlement, there was no precedential value to the
case. Other OHSM:s throughout the state contin-
ued to deny prior approval for such equipment re-
quested under the same set of circumstances.

Czelusta, Hazel et al. v. Dowling & Chassin

When it became apparent that power wheelchairs were
no longer going to be won on the administrative hear-
ing level and the Long Island case, though victorious,
did not set precedent, it seemed time for a Federal
Court challenge. In Buffalo, there was a group of chil-
dren who were denied power wheelchairs because they
had access to aides in their schools. This group came
to the attention of the Western N.Y. PADD Legal
Support Unit, Neighborhood Legal Services.

The PADD attorney joined legal forces with the
public benefits attorney at Neighborhood Legal Ser-
vices. They will co-counsel on Czelusta et. al. which
has been filed in the U.S. District Court in Buffalo.
The claim, as has been made previously in wheelchair
and other equipment cases, is that the Medicaid stat-
ute rcquircs that assistance be given to maximize a
person’s independence. Also, with the passage of the
Americans with Disabilities Act, there is a reasonable

accommodation argument and further, an allegation .

of discrimination pursuant to Sec. 504 of the Rehabili-
tation Act. Briefs have been filed and oral arguments
will be presented in early 1994.

Due Process Assured for Erie County Children
Colson v. Sillman et, al. (U.S. District Court, Buffalo)

All entitlement programs establish a right of “due
process” which enables the beneficiaries to appeal any
adverse decisions by the governmental sponsoring
agency. However, in New York State, there exists a
State-sponsored program entitled the Physically Handi-
capped Children’s Program (PHCP) in which there
was no means available to appeal an agency’s deci-
sion. Sponsored by the New York State Department
of Health pursuant to N.Y. Pub. Health Law Sec. 2852,
local counties of Health may participate voluntarily in
PHCP and offer to its citizens financial aid for needed
medical services. An applicant for service must apply
to the local County Department of Health and meet
specific criteria as to age, family income, diagnosis,
and exhaustion of other potential sources of payment
and further prove that there is a medical necessity.

In Colson, a group of children forming the “class”
were denied their requested equipment as not being

medically necessary after meeting all the Erie County
Department of Health’s criteria for eligibility for
PHCP. The PADD program, Neighborhood Legal -
Services, argued that each child has a property right
in the requcstcd services and that the failure of the
PHCP to provide them with the services without a
hearing or other means of appeal deprives them of
their due process rights under the Fifth and Fourteenth
Amendments to the Constitution. After almost seven
years of protracted litigation, Federal Judge Richard J.
Arcara ruled in favor of the children. Citing the pre-
vailing Public Health Law Sec 282, “The department
shall...provide...medical services for physically handi-
capped children where services are necessary and help-
ful in the rehabilitative process, the statute confers on
applicants who meet the threshold criteria for entry
into PHCP, more than a ‘unilateral expectation’...it
confers a property interest.” Judge Arcara continued
that each plaintiff had demonstrated that he/she had a
property interest and consequently was entitled to due
process under the Constitution. :

Erie County was instructed to put in place by May
1,1993, due process procedures that PHCP must hence-
forth follow. Although the issue has been resolved

.with Erie County, the New York State Department of

Health has decided to appeal to the Second Circuit
which will leave part of the case unsettled.

Housing Rights Affirmed For An Individual
With A Neurological Impairment

Thomas A. Queen v. Corinth Housing Development
Company, Seiden & Sons, Inc. et. al.

Surviving a traumatic brain injury can be a very
difficult task especially as one tries to reintegrate into
the community. Albany Law School (ALS), the
Commission’s Protection and Advocacy Program for
Persons with Developmental Disabilities serving the
Capital District, represented a young man with a trau-
matic brain injury who was facing eviction from the
Adam Lawrence Apartments in Corinth, New York.
The apartment complex was funded through the fed-
eral Farmers Home Administration (FmHA) and is meant
to serve individuals who are elderly or disabled. The
predominantly elderly tenants signed a petition com-
plaining that the young man was loud, struck walls in
the hallway as he walked by with his cane, and that his
guests used loud and profane language. The young
man uses a wheelchair, but he can walk with the as-
sistance of a cane and experiences balance problems.
ALS staff objected to the eviction stating that their
client was not advised of his rights under the FmHA
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grievance procedures and that the eviction was bascd
solely on his disability.

While awaiting a hearing in Corinth Town Court,
the ALS attorney filed a civil suit in the US District
Court in Albany seeking a preliminary injunction of
the eviction. US District Court Judge Con Cholokis
denied the injunction stating that there was insuffi-
cient evidence that the man was discriminated against
because of his disability. However, while appearing
in the Corinth Town Court, the ALS attorney was
able to negotiate a settlement with the landlord which
resulted in a new apartment for the client, monetary
damages, and the ALS and client input into new FmHA
grievance procedures. Given that FmHA is a federal
program, the new procedures will impact all U.S. citi-
zens with disabilities.

Education Services under Section 504 Upheld
James B. v. Wappingers Central School District

At issue was the school district’s refusal to provide
educational services to a child with developmental
disabilities and psychiatric disorder, while the child
was residing in a private psychiatric facility. The Mid-
Hudson Legal Services (MHLS) PADD program de-
manded and received an independent evaluation of the
child at public expense, but the school district main-
tained that the child’s disability did not warrant ser-
vices under the Individuals with Disabilities Act
(IDEA). The MHLS attorney then requested services
under section 504 of the Rehabilitation Act. The dis-
trict provided no response to this request, because in
the twenty years since the original passage of “504,”
Wappingers never instituted evaluation and placement
procedures for students with disabilities under this
separate act.

The lawsuit was commenced in Federal Court as-
serting a right to special education services under Sec.
504. The school district’s response was immediate
and satisfactory. The district created a “504” Com-
mittee and referred the child to the Committee on
Special Education which classified him for special
education services. After his hospitalization, the child
was placed in a CSE recommended private school.

Inappropriate Discharge Averted
Kimberly L. v. Columbia County Department of Social
Services and Case #417 Albany Law School

Both cases involved the precipitous discharge from
a specialized group home operated by Vanderhyden
Hall in Troy New York. This traditional child care
facility had developed a group home for children with
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developmental disabilities and contracted with County
Departments of Social Services for placements in the
group home of children from those respective areas.
However, Vanderhyden Hall decided that it could no
longer serve this population and advised Columbia
and Albany Counties that the home would be closed
and all children had to be removed. Columbia County
is served by the Mid-Hudson Legal Services PADD
program, and Albany by the Albany Law School.

Columbia and Albany Counties planned to move
the children without providing any due process
rights, i.e., appeal of the appropriateness of the new
placement, status quo provisions, etc. The only route
of appeal seemed to be at the Family Court which
was the initial point of entry for both children. At-
torneys from the Mid-Hudson Legal Services
(MHLS) and Albany Law School (ALS) offices filed
petitions in the Columbia and Albany County Fam-
ily Courts alleging that the Courts had jurisdiction
to maintain the children at the group home despite
the closure plans until such time as an appropriate
placement could be found.

During the many court appearances, at which it
was becoming difficult to convince the courts of their
obligation, the children were referred to the local of-
fices.of the State Office of Mental Retardation and
Developmental Disabilities (OMRDD) for placement
in the area of the Vanderhyden Hall group home where
the children had attended community schools and had
made friendships. Unfortunately, the cases came to
two separate conclusions.

In the Columbia County case, the Dcpartmcnt of
Social Services moved the child to a downstate facil-
ity. This happened despite the fact that there was a
promise of an upcoming placement in a local OMRDD-
licensed facility. This case continues in Columbia
County Family Court with a MHLS petition request-
ing that the court order placement from downstate
back to the OMRDD placement. Simultaneous com-
plaints have been filed with the State Department of
Social Services and the State Education Department.
Resolution is awaited in this case.

The Albany Law School case was more successful
with the Family Court ordering continuance at the
group home until a new placement was found. For-
tunately, a new placement has been found which
meets all of the child’s needs. He is happily residing
in his new home.

The issue of the lack of due process rights in De-
partment of Social Services-funded programs still re-
mains and may need legislative intervention, which
PADD will pursue.



Medicaid Benefits To Continue
McMahon v. Perales et al (U.S. District Crt. WDNY)

Individuals began losing their Medicaid once they
became eligible for Social Security Disabled Adult
Child’s benefits. This class action lawsuit, against the
State and Erie County Departments of Social Services
and the federal Department of Health and Human Ser-
vices, challenges their failure to implement the Social
Security Act provisions of 42 USC Sec.1383c(c). This
section réquires that individuals who, after July 1,
1987, lose their entitlement to SSI as a result of the
receipt or increase in the monthly amount of their
Social Security Disabled Adult Child’s benefits, shall
continue to receive Medicaid automatically as if they
are still SSI recipients. The action claims that the State
has not implemented policies and procedures to en-
sure that those individuals who are eligible for con-
tinued Medicaid are properly certified as eligible.

The typical class member is an adult with mental
retardation who receives Social Security Disability
benefits on the earnings record of a parent who dies,
retires, or becomes disabled. Frequently, as a result
of this new eligibility for Social Security, individuals
lose SSI and with it their automatic entitlement to
Medicaid. The provision in 42 USC Sec 1383¢(c) al-
lows the individual to continue Medicaid eligibility as
if he or she were still receiving SSI.

After two years of litigation and negotiation, a final
settlement is about to be reached. In fact, the New
York City legal support unit, New York Lawyers for
the Public Interest, won continued Medicaid for its
client under the same set of circumstances by citing
the McMahon case. More than one thousand indi-
viduals statewide will have restoration of their Med-
icaid benefits as a direct result of this settlement.

PAIMI Legal Actions

Assistance with Release of CPL Patient

Legal Services of Central New York, Inc. was suc-
cessful in assisting an individual who had been or-
dered to be retained for another two years under New
York’s Criminal Procedure Law, despite the opinions
of his treatment team that he could safely leave the
psychiatric facility. In the Matter of An Order of Re-
lease and An Ovder Of Conditions Pursuant to CPL
330.301n Relation to H.H., PAIMI represented H.H.
at a day-long trial and then filed a Petition for Re-
view-and Rehearing. After the PAIMI attorney ar-
ranged for presentation of testimony from knowl-

edgeable professionals, the State offered to settle the
case by granting H.H. a thirty day “trial period” to
determine whether he could meet the Order of Con-
ditions. After the trial period, which was completed
with no problems, PAIMI’s motion for a directed
verdict was granted and H.H. was released pursuant
to an order of conditions.

Protection of the Right to File a Lawsuit

Legal Services of Central New York assisted an
individual in filing a notice of claim after an injury
which happened three years ago. In H. W, ». State of
New York, the plaintiff was injured at a state psychiat-.
ric center where she was an inpatient. A portion of
one of her fingers was amputated during a struggle with
a therapy aide who was employed at the psychiatric
center. PAIMI filed a Notice of Motion to File a Claim,
Supporting Papers, and Proposed Claim on behalf of

- HW., alleging among other things, that H.W.’s mental

disability and incarceration during the past three years
kept her from following through on filing a timely claim
for damages.

Parental Visitation Ordered

Problems around denial of parental visits to indi-
viduals with mental illness continue to be brought to
the attention of PAIMI attorneys. In this case which
was handled by North Country Legal Services, Inc., -
the custodial parent had denied visitation in violation
of an order of the Supreme Court of Orange County.
After PAIMI involvement in this problem, through
their representation of the non-custodial parent, the
judge appointed a law guardian for the child and or-
dered several evaluations of the home and family. He
also ordered visits to commence immediately, pend-
ing the outcome of the ordered evaluations. Since that
time, visits have continued and even a month-long
visit over summer vacation was obtained.

Conservatorship Opposed/Transfer Stopped
Neighborhood Legal Services, Inc. and New York
Lawyers for the Public Interest, Inc. worked coopera-
tively In the matter of the Petition of |.B. for Appoint-
ment as Conservator for N.E, with a successful out-
come. A daughter filed a petition for conservatorship
over her mother simply because she wanted to move-
her mother from a nursing home in Queens County to
Buffalo and her mother objected to the move. After
the court ordered affidavits regarding the appropri-
ateness of the transfer and the desires and capabili-
ties of N.E, the daughter withdrew her petition for
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conservatorship. A final Stipulation and Oral Order
were signed, resolving the case. ~

Adult Home Resident Protected

Disablhty Advocates, Inc. was successful in pre-
venting an eviction from an adult home in Sacks »
McGivern. Their client resided in an adult home and
was being evicted as the home’s owner claimed that
the client was not appropriate for adult home level of
care. DAI became involved and, in cooperation with
the home’s owner, the family members of the client,
and the local Department of Social Services, the evic-
tion was prevented and an alternative placcmcnt was
developed which was both more appropriatc for the
clientand acccptablc to him.

Employment Discrimination Suit Settled

Disability Advocates, Inc. assisted in a settlement
in Svoboda v. Paul Smith’s College, an employment dis-
crimination suit. The plaintiff was employed as an
associate professor at the college, and was hospital-
ized near the end of her first semester of teaching. The
plaintiff was then placed on extended sick leave with-
out pay, notwithstanding the fact that she produced
evidence from her treating physician that she was ca-
pable of returning to work. Her contract was also not
renewed for the following year. Just before a trial
was to be held, the parties agreed to settle the action.
A Stipulation of Discontinuance was filed during No-
vember, 1993, and provided that the terms not be
disclosed other than the parties satisfactorily resolved
their dispute.

Damages for Confidentiality Breach/PAIMI
Standing Upheld

E.K v. New York Hospital-Cornell Med;cal Center
arose as a result of a hospital social worker allegedly
releasing confidential information regarding the
plaintiff’s care to a third party without her consent
and contrary to her explicit instructions.

Initally, the defendants sought to have this action
dismissed because the pleadings did not name E.K.,
although the defendants had been notified of her iden-
tity. It is ironic that the defendants sought to compel
the plaintiff to publicly reveal her identity as a condi-
tion of pursuing her claim for breach of confidentiality.
Defendants also made many frivolous allegations re-
garding the professional actions taken by Disability
Advocates, saying that DAI had abused their “gov-
ernmental authority” by investigating the complaint
and then using the results of that investigation to file
a lawsuit. The court rejected all the defendant’s frivo-
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lous accusations and upheld the authority of a PAIMI
agency to investigate alleged rights violations pur-
suant to PAIMI authority and to commence litiga-
tion regarding the matter investigated. L

The parties have reached a settlement agreement in
this case and the defendant has paid E.K. $15,000i in
settlement of her claim. :

Insurance Coverage Questioned :
Touro College’s Mental Disability Law Clinic is
representing a defendant against whom a hospital ob-

tained a judgment as a result of his failure to pay a

hospital bill. In Long Island Homes v. Davis, the client
entered an alcohol recovery program only because he
was told that his insurance would cover all the ex-
penses related to the treatment program. He later
learned that this was not the case, and a judgment was .
obtained against him for the bill. The Law Clinic has
filed a third party complaint against their client’s in-
surance company as well as dcfcndmg him against the

judgment.

Liability for Involuntary Treatment Questioned .

Touro College is also representing an individual
who was involuntarily hospitalized at Bellevue Hos-
pital Center and is now facing a bill for the hospital- -
ization. Rodriguez v. City of New York raises the issue
of whether or not someone who is involuntarily hos-
pitalized at a non-state facility is liable for care and
treatment charges. The plaintiff also seeks to expunge -
her hospital record and asks for damages for both her
wrongful confinement and the administration of medi-
cation without first providing information regarding the
possible side effects of such medication.

Class Actions
Updates on Some Prevnous Cases:
Two Sigmﬁcan_t Victories

Regular Access to Outdoors and Recreation
New York Lawyers for the Public Interest, Inc. was
successful in negotiating a settlement this past year
with the NYS Office of Mental Health in its lawsuit
Jean D. et. al. v. Cuomo, et. al. At issue here was the
fact that a majority of individuals in New York State
psychiatric centers did not have access to the outdoors
and to recreational facilities at the centers. There were
many reasons, unrelated to patient needs, which de-
termined whether patients were assigned to locked
wards and whether they were able to leave the wards
or to use recreational or other facilities. Many per-
sons with escorted grounds privileges were unablc



to use those privileges because staff were unwilling
to take patients outside.

NYLPI, with Mental Hygiene Legal Service, First
and Second Departments as co-counsel, filed a class
action lawsuit on behalf of all patients in psychiatric
centers alleging that the State was violating their con-
stitutional rights and unlawfully discriminating against
them by denying them access to fresh air and exer-
cise. The complaint also asserted claims under Sec-
tion 504 of the Rehabilitation Act and the Americans
with Disabilities Act. A class was certified which con-
sisted of all patients at Pilgrim and Manhattan Psychi-
atric Centers and numbered approximately 2,000.

After conducting 50 depositions, employment of
three experts, preparation of a 177-page pre-trial or-
der, and litigation of a number of discovery issues,
close to the trial date the case was settled. Some high-
lights of the settlement are:

B The hospitals will adopt a policy of an expectation
that daily access of at least one hour per day to the
outdoors for all patients.

B Each ward will schedule at least one outdoor activ-
ity daily.

8 Logs will be maintained which show the days pa-
tents with only escorted privileges actually go out-
side. These logs will be monitored both at the hos-
pital quality assurance office and by an indepen-
dent monitor to be provided by NYLPI.

B After a nine month phase-in period, any ward in -

which 95% of the patients do not actually go out-
doors on 16 days per month (15 during the winter)
must prepare a corrective plan. The standard is one
day less per month on geriatric wards. (The 16 day
standard roughly approximates the frequency with
which unescorted patients currently go outside on
their own at the two hospitals.)

8 There are individual thresholds which trigger re-
view of patients who do not go outside at least 14
days per month, in order to avoid possible neglect
of individual patients on wards on which almost all
patients but a few go out regularly.

It is anticipated that the Office of Mental Health
will implement the settlement statewide, and a joint

strategy is being developed between regional PAIMI

and Mental Hygiene Legal Service offices through-
out the state to insure that this implementation will
take place.

Community Residence Program Accessibility

Disability Advocates, Inc. reached a settlement this
year with the Office of Mental Health in its lawsuit,
Pruitt v. Surles. The named plaintiff in this action had
been ready to be discharged from a state psychiatric
center to a supervised community residence for 18
months, but no residential program within that region
of the state was accessible to someone in a wheel-
chair, and so he remained hospitalized.

In 1990, Disability Advocates filed a class action
lawsuit on Mr. Pruitt’s behalf in U.S. District Court
for the Northern District of New York seeking relief
under Section 504 of the Rehabilitation Act and the
Fair Housing Amendments Act, among other claims.
There followed lengthy and complex negotiations to
develop a plan to remedy the unlawful exclusion of
physically disabled, mentally ill individuals from full
participation in the OMH community residence pro-
gram. In March 1993, the plaintiff and the Office of
Mental Health signed a stipulation of settlement to
remedy the problem. By terms of the settlement, the
Office of Mental Health has agreed to the following:

8 OMH has amended its regulations which govern
the construction and modification of community
residences to require that the residences be devel-
oped in accordance with federal accessibility re-
quirements.

8 OMH will adopt new regulations governing the li-
censing and operation of community residences
which will include new rules which are designed to
ensure that persons with mobility impairments are
not unnecessarily excluded from community resi-
dences because of fire safety concerns and to en-
sure that persons with disabilities enjoy appropriate
access to community residence programs and ac-
tivities;

® OMH will make structural modifications necessary
to provide accessibility to persons with mobility im-
pairments at nine “24-bed prototype” State-oper-
ated community residences at a cost of approxi-
mately 1.4 million dollars.

- As a result, the availability of accessible commu-
nity residence beds is expected to meet or exceed five
percent of the beds in each OMH region upon the
completion of currently planned residential bed de-
velopment.
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New Class Action

Counterclaims for Damages Challcnged

The PAIMI system filed a new class action law-
suit this year, Siegel, et. al. v Surles, et. al., which is
being co-counseled by Disability Advocatcs Inc. and
the Mental Dlsabxlxty Law Clinic at Touro Collcgc
The plamtlffs in this case have all suffered injuries
while inpatients at state psychiatric facilities and have
all brought or seek to bring damages lawsuits in the
Court of Claims, but their attempts have been
thwarted due to countcrclalms brought by the State
for the cost of their care and treatment. These coun-
terclaims mean that the plaintiffs have little hope of
any net recovery against the State and have great
difficulty in retaining counsel. The result is that the
deterrent effect of civil liability for harm caused to
patients by unsafe conditions is absent.

A complaint was filed in New York County in
September, 1993. Plaintiffs are seeking a declaration
that the State’s practice insulates it from liability for
injuring patients, and therefore violates the public
policy of the State of New York, and violates pa-

tients’ rights under the due process and equal pro-

- tection provisions of the New York and U.S. Con-

stitutions and the First Amcndmcnt of the U. S Con- :
stitution.
There was a similar case last ycar Acevedov. Surles

- in which the U.S. District Court invalidated the prior

practice of the Office of Mental Health in which it
assessed charges in the form of a verified claim against
patients who sue the State in the Court of Claims.
Plaintiffs in the Siegel lawsuit believe that this new
practice of countcrclaiming against damages awards
violates the same portions of the Constitution as d1d
Acevedo.

CAP Legal Actions

Right to Challenge State Policy in Féderal Court
Marshall v. Switzer and Gloeckler o

An interim Second Circuit Court of Appeals rul-
ing in the case of Marshall v. Switzer, Gloeckler repre-
sents one of the most significant CAP achievements

~ Albany Times Union

March 19, 1993

GrOupj‘homes will become accessible to disabled

By Harvy. LipMaN
State editor

Clarence Pruitt spent a year-and-a-half
of his life in the state’s Harlem Valley
Psychiatric Center in Dutchess County—
not because he needed the care provided
there, but simply because he’s a paraple-
gic.

While Pruitt’s psychiatrists had deter-
mined the wheelchair-bound schizo-
phrenic was ready to be discharged to a
group home, they couldn’t find one that
was accessible to people with physical
disabilities.

When he finally was transferred to a
community residence in 1990, Pruitt was
placed in a group home that was only
partially accessible to wheelchairs.

Two of its three floors were not acces-
sible. The facility has an exercise room
in the basement, and Pruitt wanted to use
its weight machine to improve his up-
per-body strength, which is critical for a
paraplegic.

to the second floor, where house meet-
ings and other social gatherings are held.

Pruitt was not alone. A survey by the
state Office of Mental Health found that

He could barely struggle up the stairs

about 3 percent of psychiatric center pa-
tients ready to be discharged had a physi-
cal disability which was delaying or pre-
venting them from finding spots in com-
munity residences.

In 1990, Pruitt became the main plain-
tiff in a lawsuit charging the state Office
of Mental Health with violating a 1973 law
requiring any program that receives fed-
eral funds to be accessible to the handi-
capped.

On Thursday, Pruitt’s lawyers and those
representing OMH announced they had
reached a settlement in the case which will
guarantee that at least 5 percent of all com-
munity residences for the mentally ill will
be accessible to the physically disabled.

Under the agreement, the state has al-
ready begun retrofitting nine community
residences built in the mid-1980s, putting
in wheelchair lifts and making other

" changes that will make them accessible.

“They also will rewrite the regulations
concerning the development of community
residence beds. . . to insure that people with
mobility impairments have full access,”
said Clifford Zucker, director of the Al-
bany-based Disability Advocates, Inc.

The settlement also changes the fire
safety code under which OMH operates.
The old rules said that physically disabled
individuals who couldn’t get out of the
building in three minutes without any
assistance would not be allowed in a
group home. '

The new regulations adopt a code de-
veloped by the National Fire Protection
Association, which takes into account a
number of factors including whether the -
facility has sprinklers, how many staff
are on duty at all times and the location
of the individual’s bedroom.

OMH assistant counsel John Tauriello
said the agency had already begun imple-
menting the changes before the final
settlement agreement was signed:

Tauriello said the new regulations on
making community residences handi-
capped accessible will apply to any pro-
grams located in newly constructed build-
ings or in facilities undergoing “major
renovations.” o

Pruitt has already been one of the ben-
eficiaries of the new rules. “They’ve put.
wheelchair lifts into the community resi-
dence where Mr. Pruitt lives,” Zucker said,
*“and he’s been able to continue living there.”
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in 1992-93. The Marshall ruling affirmed an indi-
vidual right of action in federal court for consumers
of vocational rehabilitation services. This long-stand-
ing CAP case is challenging a VESID vehicle modi-
fication policy which prohibits the purchase of fac-
tory installed equipment, which had been prescribed
in Mr. Marshall’s case.

In response to VESID’s motion to dismiss, the
lower court ruled that vocational rehabilitation con-
sumers do not have an ‘individual’ right to challenge
a state agency in Federal Court under Section 1983
of federal civil rights law. The ruling which was cen-
tered on a decision in a child welfare case (Arzist M.
». Suter) where the Supreme Court ruled an indi-
vidual right of action did not exist for recipients of
child welfare services. :

The Court of Appeals rejected the application of
the (Suter) standard to recipients of vocational reha-
bilitation services, and affirmed “enforceable rights,
privileges, or immunities within the meaning of Sec-
tion 1983.” The court cited Title'T of the Rehabilita-
tion Act requiring states to develop a plan which
“shall” provide, at a minimum, for the provision of
specified vocational rchabilitation services. The court
also referred to State Plan requirements. State voca-
tional rehabilitation programs “shall” provide that
an Individualized Written Rehabilitation Plan
(IWRP) be developed for each eligible handicapped
individual. Each IWRP “shall” include a statement
of the rehabilitation goal for, and specific vocational
rehabilitation services to be provided to, the client.

- While Marshall has been remanded back to the
District Court for resolution, the Appeals Court rul-
ing . represents a significant natlonal precedent for
protectlon of an ‘individual’ right to vocational ser-
vices and will serve as a critical basis for consumer
protection in future appeals nationwide.

Maximizing Employability
Polkabla v. Commission for the Blind and Visually
Handicapped

In another landmark CAP case, New York Law-
yers for the Public Interest (NYLPI) settled an Ap-
pcals Court case in Polkabla v. CBVH. Ms. Polkabla
is a Commission for the Blind and Visually Handi-
capped (CBVH) consumer who had completed para-
legal training and was denied sponsorship to law
school.

While employed as a paralegal, it became appar-
ent that Ms. Polkabla was extremely capable and was

encouraged by her supervisor to pursue a career as
an attorney. Ms. Polkabla was subsequently accepted
into Fordham Law School, but was denied CBVH
support, based on the agency’s claim that their obli-
gatlon for training was satisfied with the paralcgal
training. ‘

The State Appellate Division relied on the “clear
language” of the federal Rehabilitation Act and its
legislative history, in ruling that vocational rehabili-
tation services are mandated to assist persons with
disabilities to “maximize their employability” and
to, in fact, reach their “highest level of achievement.”

Following a CBVH assessment of Ms. Polkabla’s
mobility, communication, and daily living skills,
NYLPI secured a favorable eligibility determination,
and received payment from CBVH for the expenses
associated with her studies at law school.

Connectxohs Between “Default Status and
Disability” and “Maximum Efforts”
Steinkobl v. Gloeckler

Neighborhood Legal Services (NLS), the West-
ern New York CAP legal office, initiated an Article
78 complaint against the New York State Depart-
ment of Education and VESID in Steinkobl v. Sobol,

‘Gloeckler: -Mr. Steinkohl has-a history of substance

abuse which prompted default of his student loan,
and despite the existence of a negotiated payment
schedule, he was denied VESID sponsorship for
college. VESID’s position is that a link between Mr.
Steinkohl’s disability and the default was never es-
tablished and that he fallcd to make adequate efforts
to repay the loan.

CAP will attempt to demonstrate that VESID has

~narrowly interpreted direction from the Rehabilita-

tion Services Administration which grants state agen-
cies considerable latitude linking an individual’s dis-

* ability to the default and in determining that “maxi-
“mum efforts” were undertaken to resolve a loan de-

fault.

Increasingly, VESID consumers who are recover-
ing from substance/alcohol abuse or mental illness
find themselves in the default status. Through
Steinkohl, CAP will also seek clarification on what
constitutes. “maximum efforts” to resolve default
loans and will seek a clear standard by which con-
sumers can demonstrate the connection between -
default status and their disability.
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Home Modification Policies
Bridger v. Office of Vocational and Educatzonul Services
for Individuals with Disabilities

Legal Aid Society of Mid-New York filed an Ar-
ticle 78 complaint in State Supreme Court in the
case of Bridger v. Gloeckler. Ms. Bridger is an eligible
VESID consumer who is quadriplegic as a result of
a spinal cord injury and was denied VESID support
for home modifications which would enable Ms.
Bridger to pursue her vocational goal as a clerk typ-
ist/secretary. VESID had approved modest home
modifications which were ultimately constructed
poorly and which resulted in a hazardous circum-
stance for Ms. Bridger. In addition to calling for
changes to assure safety, CAP will also argue that
the home modifications approved were not adequate
to meet Ms. Bridger’s individualized needs.

The Bridger case highlights a number of long-
standing problems CAP has experienced with VESID
policies and practices governing the provision of
home modification services.

Cognitive Remediation
Goldstein v. Office of Vocational and Educational Ser-
vices for Individuals with Disabilities

New York Lawyers for the Public Interest
(NYLPI) filed an Article 78 complaint in New York
State Supreme Court in the case of Goldstein v. Sobol
and Gloeckler. Mr. Goldstein is a VESID consumer
who experienced a head injury and was denied
VESID support for prescribed cognitive remediation
therapy. NYLPI represented Mr. Goldstein at a hear-
ing in the last reporting period, and after receiving
an unfavorable hearing decision, initiated an Article
78 proceeding. The case was referred and argued to
the Appellate Division and a decision is pending.

The Goldstein case illustrates an array of issues with
regard to counselor discretion, under-utilization, and
inadequate reimbursement, for cognitive remediation
services.

Employment Consistent with an Indxvxdual’
Abilities
Woodford v. Gloeckler

Neighborhood Legal Services filed an Article 78
complaint in State Supreme Court challenging
VESID’s denial of graduate school sponsorship for
Ms. Woodford who is pursuing a career in social
work. CAP had represented Ms. Woodford at a fair
hearing, and initiated the Article 78 complaint when
the fair hearing decision affirmed VESID’s denial of
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support. CAP is arguing that VESID is obligated
under the Rehabilitation Act to provide services
which “maximize employability” and enables indi-
viduals to pursue “meaningful careers.”

Woodfiord represents a critical issue in vocational
rehabilitation services, questioning whether the state
vocational rehabilitation agency is only required to
provide services which allow for entry level employ-
ment, or whether the level of services should be pro-
vided consistent with an individual’s abilities.

In Woodford, CAP will attempt to demonstrate
that a Master’s degree in social work is a requisite to
pursuing a meaningful career in the field of mental
health social work. NLS will rely heavily on the case
of Polkabla v. CBVH, [see above] where the State
Appellate Division relied on the “clear language” of
the Federal Rehabilitation Act and its legislative his-
tory, mandating state vocational rehabilitation agen-
cies to “maximize employability” and to support in-
dividuals in reaching their “highest level of achieve-
ment.”

Career As An Attorney
Moore v. Commission for the Blind and stually Handi-
capped

In Moore v. Commission for the Blind and Visually
Handicapped, New York Lawyers for the Public In-
terest (NYLPI) settled another case similar to the
previously mentioned Polkabla on behalf of Mr. .
Moore, a student at the City University of New York
Law School who was denied assistance from CBVH
to pursue a career as an attorney. During the 1991-
1992 reporting period, the Supreme Court ordered
the court case transferred to the Appellate Division.
Once NYLPI learned of its victory in the Polkabla
case, NYLPI attempted to settle Moore out of court.
Initially CBVH was hesitant to settle the case,
prompting NYLPI to file a brief in the Appellate
Division. CBVH ultimately agreed to settle Moore
agreeing to pay Mr. Moore all eligible expenses as-
sociated with law school.

Intensive Independent Living Skills ’Ii'ammg
Singer v. Sobol

Neighborhood Legal Services (NLS) filed an Ar-
ticle 78 complaint in New York State Supreme Court
after the VESID Deputy Commissioner reversed a
fair hearing decision in support of Ms. Singer. The
Deputy Commissioner’s decision denied Ms. Singer
sponsorship in an intensive independent living skills
training program.



Ms. Singer is a- woman with cerebral palsy who
was attending a Pennsylvania-based college, and liv-
ing.away from home for the first time. During her
first two semesters at college it became apparent that
Ms. Singer lacked the independent living skills nec-
essary to negotiate the campus environment. Fortu-
nately, the college administers a comprehensive in-
dependent living skills program which was equipped
to improve Ms. Singer’s ability to negotiate the cam-
pus and varied activities of daily living.

VESID denied sponsorship to the independent

living program and Ms. Singer’s sponsorship for
college, based on their policy which limits out of
state sponsorship.

At the hearing level, CAP demonstrated that Ms.
Singer’s individual needs would be definitively ad-
dressed at the Pcnnsylvania -based program and that
equivalent services were not available in New York.
The hearing officer concurred and ruled that the in-
dividualized service requirements, articulated in the
Rehabilitation Act, allows for the out of state spon-
sorship.

Unfortunately a six-month delay ensued from the
time of hearing until a decision was rendered, high-
lighting the need for a specific policy in instances
when a hearing officer fails to meet federally man-
dated fair hearing timeliness. Despite the ultimately
favorable hearing decision,; and CAP’s claim that Ms.
Singer’s right to services had been abridged by the
delay in the hearing process, the VESID Deputy
Commissioner overruled the decision and remanded
the case back to the local VESID office to seek com-
mensurate services within New York.

Home Modifications '
Tredo v. Office of Vocational and Educational Services
for Individuals with Disabilities

The Legal Aid Society of Mid-New York
(LASMNY) filed an Article 78 complaint in State
Supreme Court in the case of Tredo v. Gloeckler The
CAP advocate at the Resource Center for Indepen-
dent Living had unsuccessfully represented Mr. Tredo
at a fair hearing. CAP argued that due to a signifi-
cant delay in the development of Mr. Tredo’s service
plan (Individualized Written Rehabilitation Plan) he
was forced to expend funds in the amount of $1,267
for construction of a ramp to access his home.

The hearing officer ruled in favor of Mr. Tredo,
directing VESID to assume responsibility for the
purchase of the home modifications, and noted that
VESID’s refusal to reimburse Mr. Tredo contradicted
the VESID State Plan and federal regulations. The

VESID Deputy Commissioner subsequently over-
ruled the hearing decision and denied purchase of
the home modification services.

The Article 78 complaint calls on VESID to
amend Mr. Tredo’s service plan (IWRP) to include
the home modifications prescribed and necessary for
him to continue his studies in the field of gemology.

CAP Fair Hearings

A fair hearing is an administrative appeal before a
hearing officer when an applicant or consumer of
vocational rehabilitation services has been unsuccess-
ful in resolving a complaint through mediation and
negotiation. Fair hearings are important avenues for
dispute resolution and consumer due process, in that
the record of the fair hearing serves as the basis for
appeals in state and federal court, if necessary. In the
reporting period, CAP continued to experience a
hxgh level of hearing activity, providing representa-
tion at 25 fair hearings. Examples:

Delay in College Sponsorship

The Upper Hudson CAP advocate at the Capital
District Center for Independence successfully repre-
sented Mr. P. at a fair hearing to secure reimburse-
ment for college expenses. The expenses were in-
curred due to VESID’s failure to make a timely eli-
gibility determination.

Mr. P. was in recovery from alcoholism when he
first established VESID eligibility and was sponsored
at a community college. Mr. P. subsequently was
convicted of a criminal offense and incarcerated in a
correctional facility. With his release pending, Mr. P
attempted to resume VESID sponsorship for col-
lege. He contacted a treatment facility where he
would receive ongoing services, and contacted the
college’s disabled student services coordinator. In
carly January 1993 Mr. P. submitted a new applica-
tion for VESID services, and following his release
in late January, resumed his college studies.

The record indicated that by late June, Mr. P’s
eligibility had not been determined, despite an ad-
ministrative review which established that VESID
was in receipt of all documentation necessary to es-
tablish eligibility. The hearing officer ruled that Mr.
P. had taken all the appropriate actions to re-estab-
lish VESID eligibility, and that VESID acted capri-
ciously in failing to respond. The hearing officer then
directed VESID to sponsor Mr. P, in his college stud-
ies and to reimburse him for expenses of $1,150.
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A due process issue was also raised in Mr. P’s case
in that a hearing was not held for 75 days following
Mr. P’s request for a hearing. VESID is mandated
by federal regulation to conduct hearings within 45
days. In addition to directing VESID to reimburse
Mr. P, for college expenses, the hearing officer called
on VESID to clarify whether the time limits, referred
to in policy, constitute working days or calendar days.

Occupational Goal

The Long Island CAP advocate at the Long Is-
land Advocacy Center successfully represented Mr.
G., at a VESID fair hearing to secure training for
employment as a computer repair person. VESID
was supportive of Mr. G’s goal and sponsored his
enrollment in three courses. VESID contended that
the courses qualified Mr. G for entry level employ-
ment as a computer repair person, when in fact he
was only qualified to function as a computer
refurbisher.

In an effort to supplement his fixed income, Mr.
G. took marginal employment as a refurbisher with
a local computer firm. When he approached VESID
for additional assistance in pursuing a technical
school certificate for computer repair (required by
the firm in which he was employed), VESID denied
sponsorship based on the erroneous assumption that
he was qualified to function as a computer repair
technician.

At the fair hearing, CAP documented the indus-
try standard which calls for computer repair techni-
cian to hold a training certificate. VESID was di-
rected to provide Mr. G. with additional training
leading to a certificate in computer repair.
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Neuropsychological Exam

Long Island CAP also provided representation at
a fair hearing on behalf of Ms. P. who is a VESID
consumer with a learning disability.and mild retar-
dation. VESID determined that Ms. P. was ineligible
for vocational services based on the findings of a
VESID sponsored “neuropsychological exam”.

M:s. P’s attending psychologist strongly disagreed
with the findings of the “neuropsychological” and
identified glaring problems in the administration of
the evaluation. '.

At the hearing, a New York State Board Certified
ncuropsychologlst testified that the exam in qucs-'
tion was inadequately administered. The expert wit-
ness identified critical aspects of the evaluation which
were administered inconsistent with accepted prac-
tice in the field and inconsistent with VESID’s own
policy on neuropsychological evaluations. The hear-
ing officer ruled in favor of VESID, and CAP is
considering an appeal in federal court.

Ms. P’s case highlights deficits in VESID pollcy
and practices regarding neuropsychological evalua-
tions. This is a particularly critical concern in that’
neuropsychological evaluations frequently serve as
the basis for establishing a particular vocational goal
and often serve as the cornerstone for an individual’s
vocational services plan. '
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Looking Ahead

C(')’n_._t'imn'ng Study on
Restraint and Seclusion

At the request of the State Legislature, the Commis-
sion has been studying the policies and practices on
restraint and seclusion at state psychiatric centers and
psychiatric units of general hospitals. Thus far, this
study has included surveys of approximately 130 fa-
cilities and over 1,000 consumers, as well as on-site
reviews at 7 state psychiatric centers, psychiatric units
of 5 general hospitals, and 28 state-operated and state-
certified residential programs and hospitals provid-
ing psychiatric treatment for children.

.One of the most 1mportant revelations of this study’

has been the wide variation in the patterns of use of
restraint and seclusion, unrelated to patient popula-
tions, staffing resources, funding, or overcrowding.
The voices of over 1,000 consumers echoed the
Commission’s finding of widely variant rates of use
of mechanical restraints and seclusion, and also re-
laycd largcly negative perccptlons of thc use of these
interventions.

Although there is an enormous amount of research
on the use of mechanical restraint and seclusion in
psychiatric treatment facilities, the literature is not
very enlightening. The Commission is plannirig to
look at clinical and environmental characteristics in
its review of the variation of the rates, but it has also
decided to look at several other issues which include:

B The program opportunities for individuals on in-
patient units.

B The units’ assurances for basic liberties, including
privacy, the right to go outdoors, and the right to
participate in one’s treatment decisions, which have
‘not been well-examined in the existing research.

n Hospital and state psychiatric center policies will
also be reviewed to glean whether general mis-
sion and value statements, as well as the specific
procedural requirements, surrounding the use of
restraint and seclusion, are different for the low-
user facilities.

B Further study of children’s residential programs
and hospitals providing psychiatric treatment for
children where rates of mechanical restraint and .
seclusion are equally variable, and, in some cases,
higher. -

B Monitoring of chemical restraint (i.e., STAT and
PRN administrations of psychotropic medication)
as forms of behavior management of children.

Acute Psychiatric
Hospitalization of Children
With Developmental Disabilities

During the Commission’s review of 10 children’s
and adolescents’ psychiatric units at general hospi-
tals, 14 children, out of a sample of 62 children, were
identified as having mental retardation and/or a de- -
velopmental disability.

During the site visits to facilities, hospital staff
reported having difficulties meeting some of the spe-
cial needs of these children, especially with regard to
behavioral management issues and appropriate place-
ment and service provision upon discharge. Hospi-
tal staff also indicated to Commission reviewers that
their psychiatric units are sometimes used inappro-
priately as placement of last resort for children with
mental retardation.

The Commission is planning to look systemically
at the care and treatment provided to children with
developmental disabilities during their acute psychi-
atric hospitalization, as well as the issues of timely
and appropriate discharge planning. ‘

Westchester Ombudsman
Program Evaluation

In response to a request by the State Legislature, the
Commission has begun an evaluation of the
Westchester Ombudsman Program. As part of the
evaluation, the Commission has conducted a variety
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of data collection activities including mail surveys
to all former, current, and trained (but not currently
employed) ombudsmen, interviews with program
managers, reviews of programs’ documents and cer-
tification histories, and site visits to community resi-
dences and Intermediate Care Facilities (ICFs).
Thus far, the Commission has received well over
half of the mail surveys and has visited eight com-
munity residences/ICFs in Westchester county. Pre-
liminary findings indicate that the community resi-
dence managers, staff, and ombudsmen are gener-
ally satisfied with the program, stating that its most
outstanding benefits are the programs’ agenda to
bring community members into the residences and
the friendships that have been established between
volunteer ombudsmen and individual residents.
Other responses indicate that more training for om-
budsmen, more younger ombudsmen, and more fre-
quent visits by ombudsmen would bc helpful.

During the next year, the Commission will com-

plete the evaluation of the Westchester Ombudsman
Program and issue a report that will determine the
effectiveness of the program in promoting the qual-

ity of life for individuals in community residences;/.
ICFs, and the dcsuablllty of replicating the program

in other counties in New York State.

Court Accessibility

The Commuission, in conjunction with the New York
State Bar Association and the Independent Living
Centers throughout the state, and support from the
office of Court Administration, conducted a survey
of a representative sample of 275 courts ranging from
town and village to the highest court in the state.
The courts were evaluated with regard to physical
accessibility and support through assisted technol-
ogy for persons with disabilities in their role as plain-
tiff, juror, defendant or attorney. A slide presenta-
tion, developed to serve as an educational tool has
been shown to court personnel in various parts of
the state. The final written report which includes a
“score card” for each court is in final draft and should
be disseminated early 1994.




1992-93 Publications

A Review of Familial Abuse Allegations of Adults
with Developmental Disabilities
July 1992

The Role of Psychotropic Medication in the Treatment of Childven
in NYS Mental Health Inpatient Settings
November 1992

NYS Residential Sevvices for Childven with Emotional Problems:
A Call for Reform
February 1993

Discharge Planning Practices of General Hospitals:
Did Incentive Payments Improve Performance?
April 1993

Life and Death at New Queen Esther Home for Adults
June 1993

FEalling Through the Safety Net:

“Community Living” in Adult Howmes for Patients
Discharged from Psychiatric Hospstals

August 1993

Parenting with Special Needs:
Parents Who Are Mentally Retavded and Thezr Children
July 1993

Serving Pavents Who Ave Mentally Retarded:
A Review of Esght Paventing Programs in New York State
July 1993 -
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Protection and Advocacy
for Developmentally Disabled Persons
Regions and Offices
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1. NYS Commission on Quality of Care
Bureau of Protection and Advocacy
Albany, NY
New York City Region North Country Region
2. NYS Commission on Quality of Care 8. North Country Legal Services, Inc.
Bureau of Protection and Advocacy Plattsburgh, NY
New York, NY 9. North Country Legal Services, Inc.
3. New York Lawyers for the Public Interest, Inc. Canton, NY

New York, NY

Lower Hudson Region

4. Westchester Independent Living Center, Inc.
White Plains, NY

Central Region

5. Legal Services of Central New. York, Inc.
Syracuse, NY

Upper Hudson Region

6. Mid-Hudson Legal Services, Inc.
Poughkeepsie, NY
7. Disabilities Law Clinic at Albany Law School

Albany, NY
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Western Region

10. Western New York Advocacy for the
Developmentally Disabled, Inc.
Rochester, NY

11. Neighborhood Legal Services, Inc.
Buffalo, NY

Southern Tier Region

12. Broome Legal Assistance Corporation
Binghamton, NY ‘

Long Island Region

13. Long Island Advocates, Inc.
New Hyde Park, Inc.




Protection and Advocacy
for Individuals with Mental Illness

Regions and Offices -

1. NYS Commission on Quality of Care
Bureau of Protection and Advocacy
Albany, NY

New York City Region

2. New York Lawyers for the Public Interest, Inc.

New York, NY

Long Island Region

3. Touro College
Jacob J. Fuchsberg Law Center
Huntington, NY

Western New York Region

4. Neighborhood Legal Services, Inc.
Syracuse, NY

~

Central New York Region

5.

Legal Services of Central New York, Inc.
Syracuse, NY

North Country Region

6.

7.

North Country Legal Services, Inc.
Canton, NY

North Country Legal Services, Inc.
Plattsburg, NY

Hudson Valley Region

8.

Disability Advocates, Inc.
Albany, NY
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Client Assistance Program
Regions and Offices
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Sull oll.
B Denotes Legal Service Unit D
Western New York Region New York City Region
1. Rochester Center for Independent Living, Inc. 7. New York Lawyers for the Public Interest, Inc.
Rochester, NY New York, NY
2. Neighborhood Legal Services, Inc. 8. Center for Independence
Buffalo, NY of the Disabled in New York, Inc.
. New York, NY
Central New York Region 9. Brooklyn Center for Independence
3. Resource Center for Independent Living, Inc. (éf thilDlsalgl;d’ Inc.
Utica, NY rooxyn,
4. chal Aid Society of Mid-York, Inc. Long Island Region
Utica, NY :
10. Long Island Advocacy Center, Inc.
. New Hyde Park, NY
Hudson Valley Region 11. Long Island Advocacy Center, Inc.
5. Capital District Center for Independence, Inc. Hauppauge, NY (Satellite Office)
Albany, NY

6. Westchester Independent Living Center, Inc.
White Plains, NY
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Mental Hygiene
Medical Review Board

Robert Randles, M.D., Chairman
Michael Baden, M.D.

~ Harvey Bluestone, M.D.
John Calvert, Pharm.D., Consultant
Rogelio E. Foster, M.D.
Miriam Friedenthal, M.D.
Stanley Gross, M.D.
Phyllis Harrison-Ross, M.D.
Neil Lempert, M.D., Consultant
Saul Moroff, M.D.
Russell Newkirk, M.D.
H. David Stein, M.D.
Barbara Wolf, M.D.
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Andrew D. Virgilio, Chairman

Al Agovino

Grace E. Clench

Sr. Bernadette S. Downes
Judy Eisman

Michael E Fox

Deborah S. Lee

Francis C. McCune

E. Regis Obijiski

Bert Pepper, M.D.

© Maria Velez

Martin H. Von Holdcri



Surrogate Decision-Making Panel Members

Upstate New York

Advocate

Carol S-Anderson
Erica F. Berman
Jackie Boyea

John M. Cholakis
Sue Dunham

Martin Fisch, Ph.D.
Rev. R. Adam Forno
David Freschi

Jean Marie Grout
Claire Harnick
Helen R. Hines

Rev. Gerald D. Kampfer
Jan Larsen

Marie Levy

Marie Meehan

W. Bruce Newman
Eleanor C. Pattison
Michael Payeur
Lucille Pritchard
Marjory Scarlet Simmons
Linda P. Smith
Monica Toye-Smith
Diane C. Swingle
James C. Tunny

Joy Zwack

Attorney

Matthew Babcock
C. Thomas Barletta
Keith P. Byron
James A. Cashen
Fred Cohen

Joseph L. Cohen
Barry A. Gold
Norma E. Hogan
William J. Kenneally
Stacy Kitt

Raina E. Maissel
Mary Marlette

Mary Beth Martin
Mark J. Metzger
Beverly T. Mitchell
Timothy J. O'Connor
Donald S. Pangburn
Lloyd Sokolow
Lillian K. Tapp

Eli I. Taub

G. Kimball Williams
Jeffrey A. Wise
Ronald L. Wozniak
Family

Lynne H. Brush
Robert S. Burger

Anne M. Dollard
Fran Dowling
Patricia Hall
Ronald S. Lehrer
Ann C. Lemmond
Henrietta Messier
Lucy Newman
Ann Reilly

Mary Jane Rice
Anthony Salerno
Donald A. Squire
Joan Taylor
Shirley Hall White

Medical

Elizabeth Berkwitt, R.N.
Alice Bonacci, R.N.
Eleanor Campbell, R.N.
Rose Carter, R.N.
Barbara C. Coon, R.N.

E. Berenice Danks, R.N.
Dorothy C. Dempsey, R.N.
Michael F. Dempsey, M.D.
Maryl C. Fish, R.N.

Eve Horbat, R.N.

David Hornig, M.D.
Barbara Kelly, R.N.
Carol Lucas, R.N.

Linda Mainetti, R.N.
Marion Ostrander
Bonnie M. Page, R.N,
Diane C. Richter, R.N.
Roy C. Swingle, M.D.
William J. Zehrung, M.D.

Downstate Area

Advocate

Daniel Aliberti

Neville Brathwaite, Ph.D.
Richard M. Cohen, Ph.D.
Stanley Fried

Raymond M. Gannon, Jr.
Mark D. Gustin

I. Joseph Harris

Mary Healy-Sedutto
Paige Ingalls

Rita M. Martin

Richard Monck

Ann Nehrbauer

Wendy Reimer

Terry Richards

Richard Rowe

Msgr. John T. Servodidio
Anne T. Sheridan
Francis X. Sheridan

Ann Thompson

Viena Victoria
William L. Wallace
Nancy Wagner-Wetzel, PhD.

Attorney

Edward R. Adams
Michael Bosquet
Paul P. Carlucci
Hyman Clurfeld
Mark E. Davidson
Michael T. Dwyer
Patrick J. Dwyer
Heather Ettus

Lisa K. Friedman
Richard Frome

Eric S. Horowitz -
Minna Kotkin
Anthony J. Lamberti
Mary Jo Marchisello
Steven H. Mosenson
Ralph Pennington
Joseph Ranni

Walter C. Redfield
Neal Rosenberg
Roslyn Z. Roth
Tina Rubenstein
Margaret B. Sandercock
John Peter Sipp
Jane Greengold Stevens
Joseph Wagman
Timothy C. Walsh
Joyce White

Judy Zirin

Family

Al Agovino
Seymour Barasch
Mrs. George Ann Galant
Chrarles King

Polly Panzella
Thomas J. Prisco
Margaret Raustiala
Jerome Rosenblit
Mary Taylor

Medical

Lillian H.
Bachman,D.D.S.

Marie A. Carlucci, R.N.
Joanne Colarco, R.N.
Martin B. Duke, M.D.
Joan Fertig

Gloria Gantt, R.N.
Evelyn Gulliksen, R.N.
Rita J. Haahn, R.N.
Adele Landesberg, R.N.
Risa A. Leonard, R.N.

Robert C. Mayo, D.D.S.
Kathryn Monahan, R.N.
Elaine Nakovics, R.N.
Kathleen Ryan

Albert B. Siewers, M.D.
Frederick WetzelL RN, PhD.

Rockland County Area

Advocate

Barry Berman

Elizabeth Berman
Walter Blount

Marianna Carter

Marc Charton

Ronnie Cohn

Robert T. Crable .

Gail Fishkind

Muriel Friedman, C.S.W.
Kathy Jaffe

Annora Karas, M.S.
Alice Kayser, C.S.W.
Joseph Kydon

Rhys Ann Lukens
Douglas P. MacKechnie
Stelly Marrs

Eleanor Medora, C.S.W.
Aileen Murphy

John Murphy

Edith Mustavs

Sandra Howard O’Brien
Philip Schonberg

Rita Shantzis

Ronnie Steinwolf

Philip Sterdt, C.S.W.

R. Clinton Taplin
Thomas M. Zimmerman

Attorney

Clinton Calhoun
Robert Graziano
Joseph Hirshfeld
Peter Hurwitz
Allen Kozupsky
Morton Lieb
Stewart Mitchell
Sandra Samimi
Family

Irving Berkowitz
Colleen Brosnan
Ellen Fein

Ellen F. Kanner
Jerome A. Klein
James McKiernan, Jr.
Sue Reed, Ph.D.
Sybil Schwartzman

P

Gerry Trautz

" Mel Zalkin -
-Medical

Sr. Marie Peter Buckley,
M.S., R.N.

Seymour Cohen, M.D.
Lydia Craig, R.N.

Sr. Margaret Flood, R.N.
Marie Horton, R.N.
Eleanor Hyatt, R.N.
Mary E. Nelson, R.N.
Virginia O’Halloran,
Ed.D, RN.

 Linda Ross, R.N.

Arthur M. Small, M.D.
Sue Stutman, R.N.

Jan Tacoronti, R.N.
Daniel F. White, R.N.
Nancy Wilson-Soga, R.N.

Dutchess County Area

Advocate

Helen Hauser
Donna Robinson

Attorney

Letty Jane Manne
Glenn Rickles

“Charles E. Stewart III

John H. Thomas, Jr.

4 Family

Maria Bernal-Rabasco
Medical

Carmen Elizondo

James Stuart Fishler, M.D.
Susan L. Fleisher, R.N.
Eugene L. Koloski, M.D.
Dora Lipman, R.N.

Polly Maouris

Amy Nilsson, A.C.S.W.
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Commission Staff

Executive
(518) 473-4057

Clarence Sundram, Chairman
Elizabeth Stack, Commissioner
William Benjamin, Commissioner
Linda Colucci

Marcus Gigliotti

Jacalyn Guay

Gary Masline

Robert Melby

Connie Van Valkenburg

Legal Services Bureau
(518) 473-4065

Paul Stavis, Counsel

Patricia Johnson

Jerome Luhn

Brenna Mahoney

Patricia Vann

Policy Analysis and Development
Bureau

(518) 473-8677

Nancy Ray, Director
Mindy Becker
Gail Fetsko
Jacqueline Garcia
Karen Myers
Cheryl Ouimet
Mark Rappaport
Victoria Rinere
Harriet Rubenstein
Kathleen Runkle
Natalie Russo
Laurie Trojnor
Joyce Salazar
Rhonda Wallach

Medical Review Investigations Bureau

(518) 473-1039

Thomas Harmon, Director
Raymond Barron
Mary Benoit

E. Patricia Bush
Anne Harrienger
Paul LaFleur
Brad Moritt

Rita Paulits
Helen Scott
Linda Sheridan
Patricia Sherman
Margaret Stieve
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Quality Assurance Bureau
(518) 473-4090

Elizabeth Chura, Director

James Barnhardt
Barbara Beebe
Peter Behm
Nancy Bell
Christine Blackman
Margaret Blattner
Patrice Caldwell
Man Lee Chan
Mary Craven

~ Gladys DelJesus-Tuccillo
John Donohue
Catherine Frangella
Craig Freis
Sandra Gigliotti
Stephen Hirschhorn
Randal Holloway
Debra Johnson
Mark Keegan
Katherine McCormick-Bishop
Kathryn McKee
Gerald Montrym
Bonnie Nabors
Corinne Romanotto
Kathy Serino
Nafsika Socaris
Pamela Williams

Advocacy Services Bureau
(518) 473-7378

Marcel Chaine, Director .
David Brown

Constance Clarke
William Combes

Dale Fisher

Leslie Gleaner

Loretta Goff

Lucinda Kentris
Catharine McHugh
Michael Peluso

Victoria Ruocco-Zambardino
Sandra Sheedy

Willie Simmons

Michele Van Dyke
Sylvia Wheeless

Robin Worobey

Surrogate Decision-Making Program

(518) 473-8683 .
Anne Reed, Director

. Frances Cauldwell

Noreen Haupt

Nancy Lynch Krier
Darlene Mayo

Fiscal Investigations/Cost
Effectiveness Bureau
(518) 473-6122

Walter Saurack, Director
Richard Cicero

Carole Greene

Michael Kester

Cecelia Maziejka

Michael McCarry

Robert McCausland
Elizabeth McKernan
Robert Myers

Timothy Reilly

Raymond Rutnik

John Rybaltowski

James Tunney

Zalucki, Don )
Administrative Services Bureau
(518) 473-4066

Richard Schaefer, Director
Gail Balluff

Mark Carhart

Linda Cavanagh

Irene Conway

Thomas Corrado
Scott Danielsen
Zane Hall

Glen Keller
Brian Kennedy
Kenneth Klemp
Deborah McCrum
Donna Rendano
Linda Rule

Publication Editor Marcus Gigliotti
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